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PREFACE

This Guidance Manual for state and local prosecutors was prepared
for the Noise and Radfatfon Enforcement Division of the United States
Environmental Protection Agency (EPA) as part of {ts mandate under the
Nofse Control Act of 19721 to assist state and local nofse control pro-
grams. The purpose of this Manual is to provide guidance to prosecutors'
who choose to take legal action against violators of state or local noise
control regqulations; its intent s to assist prosecutors preparing for
and conducting & trial--from drafting the complaint to submitting jury
instructions. ‘

The Manual has as its point of departure the lTanguage of the EPA Model
Community Noise Control Ordinance (Model Ordinance); it.does not attempt
to addrass each of the numercus and diverse ordinances in effect in many
Jurisdictions. DOrafted in 1975 by the National Institute of Municipal Law
0fficers in conjunction with EPA, the Model Ordinance was intended to pro=
vide localities with a current and comprehensive model law to control
noise problems,

Chapter 1 briefly discusses the problems and effects of nolse and
the technology of noise measurement. Chapters 2 through 5 outline the
major causes of action available under commen law and the Model Ordinance,
describing in turn, common law and statutory public nuisance, propérty
1ine standards, motor vehicle controls, and tampering prohibitions.

For each of the causes of action addressed, the Manual provides details
on defiﬁitions, elements of the cause of action, types of evidence to

satisfy those elements, sample direct examination of witnesses, burdens

1 42 y.s.C. §4901 et s seq. as amended by Qufet Communities Act of 1978,

42 U.S.C. §4905 TSupp. 1978)
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and order of proof, remedies, defenses, and special problems that may be

encountered in the course of prosecution.

Chapter 6, on forms and procedures, 1s a guide to drafting complaints,
motions, interrogatories, requests for admissions, depositions, discovery,
and Jury instructfons. Chapter 7 offers tips on pretrial and trial
technique, primarily through the use of question and answer scenarios
designed to establish essential points of proof, from the reliability
of sound level meters to the adverse health effects of noise.

Chapter 8 deals with a subject which, while outside the direct pur-
view of state and local prosecutors, may affect their decisfon to bring
legal action. It discusses the interaction between Federal and local
noise regulation and fdentifies areas where states and localities may be
preempted by Federa) noise enforcement.

Where applicable, each chapter begins with the Model Ordinance pro-
vision relevant to the discussion following, Each chapfer also begins
with a concise summary of the issues and solutions presented in that
chaptar, |

Finally, the Manual provides a Glossary of Key Terms and several

appendices of supplemental information, including the text of the Model

~ Ordinance, the Nd1se Control Act of 1972, and the Quiet Communities Act

of 1978.

11
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CHAPTER 1: INTRODUCTION TO NOISE CONTROL

SUNMARY

People increasingly view exposuré to excessive noise as a health hazard.
Although a number of major neise sources have been identified, the true dimen-
sions of the health effects of noise other than hearing loss are stil} uncer-
tain. Hearing loss, particularly if permanent, is one of the most serious
physical effects of noise on humans.

Noise may cause a range of physiclogfcal and psycholegical injuries. Noise
may trigger undesirable social behavior, and this effect may be increased with
physical fatigue. A number of close associations have been demonstrated between
cardiovascular diseasas and noise exposures. MNofse may alse be a causitive agent
in other medical problems such as high blood pressure, colitis, ulcers, and mi-
graine headaches. Furthermore, noise may have_1ess obvious secondary effects in
addition to its more direct effects, for example, impairment of learning or job
performance and interference with other activities such as communication and
sleep.

Scientific and medical evidence may need to be brought to bear to prosecute
noise violators successfully. For that reason, the prosecuting attorney should
be familiar with the technical nature of sound measurement and the equipment
used to perform those measurements. Different types of noise measurements are
often taken for different types of activities, e.g., roadway noise and afrcraft
noise. The time of day or night may also figure in the significance of these
measurements. _

A sound level meter {s the basic noise measuring deviqe. Different meters
have dffferent indicating characteristics and weighting network tolerances de-
pending on the sophistication of their circuitry.

1



THE PROBLEM OF NOISE

In 1972, Cengress declared a policy of promoting for all Americans an en-

vironment "free from noise that jeopardizes their health or welfare."l The
House Committee Report? recommending enactment of the Noise Contro] Act of 19723
noted that noise--unwanted sound--had a significant impact on more than 80 mil-
1ion Americans; of that number, one-half risked serious health hazards from
exposure to excessive noise levels, primarily traffic and aircraft noise. About
21 million more Americans faced a similar problem with construction-related
noise, The Committee Report concluded that noise was increasing in urban areas
at such a pace that the average person's exposure would double by 1982. As for
what the public thinks about the problem, the Bureau of Census' 1977 Annual Sur-
vey found that Americans ranked nofse as first of all the undesirable conditions
of their nefghborhoods.4
MAJOR SOURCES OF NOISE

In a 1977 survey, the Environmental Protection Agency (EPA} identified

vehicles such as motorcycles, trucks, and cars and construction activity of
various kinds as seriaus noise sources.® The survey ranked annoying noise

sources as illustrated in Tables I-1 and 2.

1 Noise Control Act of 1972, 42 U.S.C. §4901 et seq. {Supp. 1978).
2 H.R. REP. No. 842, 92d Cong., 2d Sess. 6 {1972},
342 U.5.C, §4901 et seq. (Supp. 1978).

4 ?g;sg? of Census, Department of Commerce, Annual Housing Survey:'1977

5 0ffice of Notse Abatement and Contrel, EPA, The Urban Noise Survey

s s ==

39 (Table II1-5); 41 (Table I11-6).
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TABLE I-1*

NOISE SOURCES RANKED BY PERCENT
OF URBAN POPULATION HIGHLY ANNOYED

RANK SOURCE % Highly Annoyed

1 Motorcycles‘ 11.7

2 Large Trucks 6.9

3 Autos 6.5

4 Construction 5.8

5 Sparts Cars 5.4

6 Helicopters 4.0

7 Constant Traffic 3.9 :
8 Afrplanes 3.4 f
9 Small Trucks 3.1 f
10 Buses 2.8 F
11

Power Garden Equipment 1.9

*Tables I-1 and I-2 are taken from The Urban Nofse Survey, supra, note

5, at 39, 41. This survey questfoned 2,000 pedple at 2% s{tes in 7
cities. These urban sites were intentionally selected to aveid signifi-
cant airport and highway noise exposure.

A i



TABLE 1-2*

OTHER SOURCES RATED HIGHLY ANNOYING

Rank Source Number Number of
of Sites Mentions
1 Sirens 8 14
2 Fire Trucks 7 12
3 Ice Cream Trucks 5 6
4 Trash Pickup 4 4
5 Gun Shots 4 4
6 Trains 4 4
7 Burglar Alarms 2 4
8 Auto Horns 3 3 o
9 Chain Saws’ 3 3
10 Hot Rods - Drag Racing 2 2
11 Defective Mufflers 1 1
Defective Pump 1 1
Refrigerator Truck 1 1
Afr Conditioner i 1
Model Airplanes 1 1
Cement Mix Truck 1 1
Welding Equipment 1 1
*See Note accompanyfng Table I-1. _
i
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EFFECTS DF NOISE

Although many of the health effects of noise are not yet clearly under-
understood or quantified, there {s 1ittle doubt that noise can contribute to a
range of physical and psycheological injuries. Even noise that may cause no
direct permanent physical health repercussfons may still cause annoyance, sleep
loss, and other forms of mental distress.

Hearing Loss -- Hearing loss s the most quantifiable physical effect of noise
on humans. Sound enters the outer ear and initially reaches the eardrum, a
thin membrane protecting the middle and inner ear. The eardrum conducts sound
vibrations across the middle ear by way of the ossicles-~three small bones re-
ferred to as the hammer, the anvil, and the stirrup hecause of their shapes.
Vibrations of the eardrum are passed mechanically to the inner ear by way of
the oval window separating the middle and inner ear. The principal parts of
the fnner ear are the cochlea and the semicircular canais. The cochlea contains
fluid which {s set {nto vibratfon by the movement of the oval window. Inside
the cochlea is a membrane to which are connected the roughly 30,000 hafr cell
nerve endings whose shearing actfon upon fluid movement electro-chemically send
signals to the brain,

The ear's only protective device is the “"acoustic reflex" which 1s a sudden
muscle contraction allowing the ossicles to lessen the impact of loud sounds
and thus protect the inner ear. Thie natural protective device 1s limited since
it functions best far Tow frequency loud sounds and since the reflex sound con-
tinues and 1s aeffactive only at lawer frequencies.

Hearing ability may vary based on age and sex. Women generally have better
hearing ability than men, possibly because men experience more occupational
noise exposure in their early and middle years. Hearing ability may decline

with age -- called presbycusis.



A o A ALY Lo s

Loud noise can have an immediate effect on hearing and equilibrium. —_
Noise in the 135-140 dB range and above may produce actual pain and can damage
hair cells in the cochlea. Progressive loss of hair cells will result in a
progressive loss of hearing, frequently evidenced by the inability to detect
high frequency sounds. Noise fs considered hazardous ahove 75 dB for 8-hour
exposures.

Temporary hearing loss caused by hair cell fatigue may result from Jong
term exposure to moderate or high levels. A temperary hearing loss stemming
from Jower Tevels of exposure generally c¢an be reversed if the ear is given
time to recuperate.

Non-Auditory Physiolegical Response to Noise

Noise may cause serious physiological effects on the human body which
range beyond deafness to enhanced risk of heart disease to adverse effects on
fetal nervous systems.

Nofse acts on the body to produce stress. At approximately the 75-80, or
lower, decibal (dB) range, a number of short-term physical reactions take place.
Heart rhythm and blood pressure changes occur, blood cholesterol levels rise,
pupils of the eye dilate, and stomach acid secretion may change leading to gas-
trointestinal malfunctions. Some automatic physical reactions such as bloocd
vessel constriction may continue for some period even after the noise stops.6
However, the extent of long term physiological effects is still not known.

The physiological effects on specifal populations such as the unborn,
children, the physical or mentally handicapped, and the aged who possibly may

be more susceptible to noise exposure i1s still under scientific scrutiny.

6 See generally, Environmental Protection Agency, Public Health and Welfare ™
Triteria for Neise, 7550/9-73-002 {1973).
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Social Impacts

Noise may trigger unpredictable psychological behavior. Because of their
subjective character, adverse psychological effects of noise are more difficult
to document than physical effects. Nevertheless, there jis some scientific evi-
dence indfcating that noise may increase Trritability, argumentativeness, anxi-
ety, nervousness, and general aggressive tendencies, and decrease helping be-
havior.’

Noise sometimes appears to have a psychological impact on human conduct in
disproportion to the actual physical characteristics of the sound. Sounds that
convey distress or alarm, such as a patrol car siren or a fire engine bell, may
have greater psychological effects than sound associated with some advantage or
necessity, such as a lawn mower or a garbage disposal unft.8

Moise experts stop short of directly 1inking psychological effects of noise
to clinical mental 111ness.? Rather than claiming a direct cause and effect
relationship, some experts suggest that based on their studies of mental 111ness
and of psychologfcal effects, noise may merely aggravate a pre-existing mental
condition. On the other hand, one study indicated higher rates of admissfon to

psychiatric hospitals among people living ciose to afrports.l0

7 See Environmental Protection Agency, Public Health and Welfare Criteria
Tor Noise (1973); Donnerstein and Wilson, "Lffects of Noise and Perceived
Control on Ongoing and Subsequent Aggressive Behavior," 34 J. Personality

.and Sec. Psych. 774 (1976).
8 Cohen, "Effects of Noise on Psychological State,” Proceedingé of
National Conference on Noise as a Public Health Hazard {Report No.
4) Washington, D.C. (1969), :

9 See McLean and Tarnopolsky, "Noise, Discomfort and Mental Health,"
T Psych, Med. 19 {1977).

10 1, Apey-Wickrama, M. A'Brook, F. Gattoni, and C. Herridge, "Mental- -
' Hggg1tal Admissions and Aircraft Noise," Lancet 1275, December 13,
1 .




Actual hearing loss, especialiy in chi1drén. may also produce secondary
psychological effects, particularly {f parents or peers equate impaired hearing
with low-level intelligence and attach a stigma to such fmpafred hearing. Hear-
ing loss creates additional emotional and psychological problems for adults as

well.

Other Impacts

Sound loud enocugh to interfere with conversation or mental concentration
may have adverse secondary effects in the educational or work environment. For
example, reading and language development in scheel children may be {mpaired by
a noisy environment if a child is unable to distinguish certain sounds or if the

noise distorts speech. Distractive noise may reduce worker productivity and

‘even become a workplace safety hazard where noise prevents a worker from hearing

warnings of potential danger. Disturbing nofse Jevels may also reduce the en-
Joyment of recreational activities through communication interference.

Environmental Impacts

The physiological reaction of animals to noise is very similar to that of
humans. Hearing loss or damage to the auditory system {s the best documented
physiolegical effect of noise on test animals. Experiments also show evidence

of change in the urinary, adrenal, and reproductive functions of animals under

~certain noise conditions. Animals may even experience disruption of breeding,

nesting, and:migratory'habits.

Noise and induced vibrations can adversely affect structural materials.
Cracked plaster and broken windows and dishware left fn the wake of a sonic
boom are the best known examples of damage from excessive noise levels, but
they are not the only examples. Heavy construction equipment operation may
cause damage to neighbqring structures. Nofse induced vibrations can also

damage delicate scientific and health care fnstruments.
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Noise Measurement

There are three key variables in sound measurement: {ntensity; frequency;
and duration. The decibel (dB or dBA) is a unit for measuring the intensity of
sound, Its reference level 1s roughly that of the weakest sound audible to the
human ear at 1000 feet. The decibel scale is logarithmic, not arithmetic, so
that sound intensity multiplies by ten with every ten-decibel increase. In
other words, a 60 dB sound level corresponds to an Intemsity 1 million times
that of the sound pressure referance level. Similarly, a 60 dB sound intensity
is ten times that associated with 50 dB.

Since a pure decibel measurement reflects the intensity and not the "loud-
ness” human beings typically assign to various sounds, different scales or
weightings must be applied to the decibel level. Several weighting scales exist,
but most EPA nofse c¢riteria and standards are based on the A-weighting scale,
The A-weighting scale is a frequency-weighted scale which adjusts for the fact
that the ear due§ not respond equally to low, medfum, and high range frequencies.

Different descriptors, conforming weighting with time and weighting fre-
quency content, are used in particular noise contexts: the long term equivalent
level (Leq). an A-weighted measure often used to measure roadway noise, gener-
ally over a 24-hour period; the day-night sound level {Lyn), a variation of
Leq which penalizes night time noisé by assigning it a heavier weight {often
used 1n environmental impact statement evaluations); and two descriptors used
primarily to measure atrcraft noise--the perceived noise level (Lpy) and its
refinement, the effective perceived noise level {Lgpy).

Description of Equipment

A sound leval meter is the basic sound measuring device often used for
municipal noisa measurement. The meter consists of a miérophone; amplifier,

wéighting scales {e.q., A-scalé). and output meter. Meters may or may not have
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a graphic level recorder or a magnetic tape recorder, either of which can pro-
vide permanent documentation of noise levels. Metars may be hand held or mounted
on a tripod.

Different meters have different indicating characteristics and weighting
network tolerances depending on the sophistication of their circuitry. The four
different types of sound level meter instrumentation are: Type 1 (Precision);
Type 2 {General Purpose); Type 3 {Survey); and Type 4 {Special Purpose).l!

Noise control ordinances typically specify only that the particular sound mea-
suring equipment used must meet standards set by the Amer{can National Standards
Institute {ANSI). However, calibration of the sound-level meter should also be
performed with instruments which meet ANSI standards. Manufacturer's specifica-
tions accompanying a sound level meter will indicate whether or not the instru-
ment meets these standards.

Measurements may vary depending on the source measured and on surrounding
conditions. Wind, humidity, temperature, and precipitation are critical factors
that also may affect the reliability of the readings. In measuring automobile

noise levels, the microphone location and general topography, including the pres-

f‘\

ance of possible sound reflecting surfaces, are important to accurate measurement.

11 D, Lipscosb & A. Taylor, Noise Control: Handbook of Principles and
Practice 34 {1978).

10
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CHAPTER 2: PUBLIC NUISANCE

MODEL COMMUNITY NOISE CONTROL ORDINANCE: Article 1V, Prohibited Acts

6.1 Noise Disturbances Prohibited

No person shall unreasonably make,
continue, or cause to be made or
continued, any noise disturbance
{defined as "any sound which
(a) endangers or injures the
safety or health of humans
or animals, or
{b) annoys or disturbs a reason-
able person of normal sensq-
bitities, or
{c) endangers or injures personal
or real property." 3.2.20]. . .

SUMMARY

The current trend toward a regulatory approach to noise abatement {e.g.,
Model Ordinance), has not meant abandoment of traditional common law (nonstatu-
tory) remedies for noise control. - The pubTic nuisance action continues to play
& significant rele in noise control.

The common law or statutory public nuisance action is an effective vehicle

for controlling nofse 1n several instances: 1) in jurisdictions where specific

mak1mum decibel levels have not been adopted; and 2) in cases unsuited to con-
trol through enforcement of maximum decibel levels, e.g., barking dogs, loud
parties, and other'intermTttent noises, To distinguish public from private
nuisance, Table II-1 compares public and private nuisance actions at common law
and as they are now developing in modern statutory law.

A cause of actfon for common law public nuisance must establish: (1) that
an interference with a right common to the general public occurred; {2) that

the interference was unreasonable; and (3) that the public right was a substan-

11
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TABLE 1I-1
COMPARISON QOF NUISANCE ACTIONS

Public Nuisance

Private Nuisance

2.
3,

50

4-

Common Law

Affects entire community.

Generally criminai.

Generally brought by public
official,

Citizen can bring if special
damages are shown.

Laches, prescriptive rights,

statute of limitations,
estoppel do not apply.

Current Trend

Does not have to affect
entire community.

May be eivil,

States are expanding citizen
standing, eliminating special
damage requirement.

Not 1imfted to property
rights.

Common Law

1. Affects individual or
small group of
individuals.

2. Generally civil,

3. Brought by private
individual.

4. No need to prove
special damage.

5. Must be an unrea-
sonable and sub-
stantial interfer-
ence with use and
enjoyment of pro-
perty.

Current Trend

1. May affect a large
number of people.

12
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tial one. Intent to harm is not an element, although it may be relevant to show
show whether the interference was unreasenable.

Secientific and medical evidenge may be the most useful to show the unreason-
ableness and substantiality of interference. Lay testimony about the annoying
characteristics of noise may not of itself support a finding of public nuisance,

A cause of action for statutory public nuisance requires evidence of a stat-
ute prohibiting the noise nuisance and proof of the viclation.

The prosecutor carries the burden of proof by a prepondsrance of the evidence
except where a jurisdiction ¢haracterizes public nuisance as a criminal offense,
In the latter case, each element must be proved beyond a reasonable doubt.

Injunctive relfef is one of the most important remedies appropriate to a
noise nuisance action because if granted the nuisance is stopped, either perma-
nently or at least temporarily during litigation. The prosecution can anticipate

a number of defenses, including business necessity, compliance with administra~

tive regulations, cost of abatement and, in certain cases.-Federal'preemption.

for the most part, however, these defenses are neither absplute nor sufficient
to block a well-founded noise nuisance prosecution.

COMMON LAW AND STATUTORY DEFINITIONS OF PUBLIC NUISANCE.

At common law, a pub1fc nuisance was a "criminal interference with a right

common to all members of the pub11c."1 It was considered a criminal offense
and encompassed a diversified group of minor offenses against the public peace,

morals, safety and health--from habboring a barking dog to operating a noisy

dance hall.?2

Ly, Rudgers, Environmental Law 103 {1977).

2 pestatement (Second) of Torts §8218, Comment b, at 88 (Tent. Draft
No. 17, 1971},

13
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The inherent vagueness of the "crime" of public nuisance has led to several
changes in the 1aw defining that offense. The first change was to codify the
common law crime in state statutes. That development brought on two more recent
trends: First, the replacement of broad and ambiquous statutory public nuisance
provisions by a series of more specific laws declaring certain specific actions
to be public nuisances and, as such, crimes; second, a shift toward characteriz-
ing public nuisances as civil offenses.3

Modern trends in public nuisance law have not diminished the usefulness

of this cause of action as a tool for state and local officials to combat noise

3 The concept of public nuisance as a tort action--rather than an action
in criminal law--has been accepted by the American Law Institute. Ac-
cgrding ?o the Restatement (Second) of Torts §821B [Tentative Draft No.
17, 1971):

* A public nuisance is an unreasonable interference with a right common
to the general public.

* Factors conducting toward a determination that an {nterference with a
public right is unreasonable, include the following:

a) The circumstance that the conduct involves the kind of
interference with the public health, the public safety,
the public peace, the pubiic comfort or the public con-
venience which sufficed to constitute the common 1aw
crime of public nuisance;

b} The ¢ircumstance that the conduct is proscribed by a
statute, ordinance or administrative regulation; or,

c} The circumstance that the conduct is of a continuing
nature or has produced a permanent or long-lasting ef-
fect upon the public right, is substantial, and in con-
nection with which the actor knows or has reason to
know of the effect.

14
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violations.* Even at common law, a public nuisance could often be remedied

by ¢ivil injunctive relief as well as by c¢riminal sanctions. In those cases
where conduct clearly falls within the scope of a ¢riminal provision, the
prosecutor may well find the more effective strategy to be one of quick abate-
ment of the noise violation through injunctive relief rather than resort to
criminal sanctions against the violator under the more stringent criminal
burden of proof. If the criminal provision doas not expressly authorize in-
Jjunctive relief as a remedy, the common law of public nuisance provides the
needed authority.®

ELEMENTS OF THE CAUSE QF ACTION

Common Law Pubiic Nuisance

To prove an action for public nuisance, the following elements must be

established:;

* That an interference with a right common to the general public

occurred;

4 Public nuisance actions to control noise have been maintained against
& variety of sources: Harrison v. Indiana Auto Shredders, lnc., 528
F.2d 1107 {7th Cir. 1975) (automebile shredding and recycling plants);
Firth v. Sherzberg 336 Pa. 443,77 A.2d 443 (1951} {(truck termipals);
Yanderslice v. Shawn 26 Del. Ch. 225, 27 A.2d 87 (1942) (afrcraft
overflights).

Private nuisance actions have been maintained against a series of
other noise sources which presumably could have been prosecuted as
pubiic nuisances had they affected a wider popuiation. These fnclude:
Friedman v. Xeil, 113 N.J.Eq. 37, 166 A. 194 (1933} (bakery noise);
Proulx v. Busbanes, 354 Mass. 559, 238 N.E.2d 531 (1968) {laundry &
drycleaning plants); Braddock v. Barbecue Cottage, Inc., 69 Dauph,
Co..(Pa.) 221 (1956) (fast food restaurant); Guarina v. Bogart, 407
Pa. 307, 180 A.2d 557 {1962} (drfve-ip theater); State ex. rel. Towle
v. Eyen, 130 Neb. 416, 264 N.W. 901 {1936) {tavern}; Bustafson v.
Cotca Enterprises, Inc., 42 Ohio App. 2d 45, 328 N.E.2d 409 (1974)
{racetrack}; State ex. rel. Fuller v, Stillweli, 114 Kan. 808, 220
P. 1058 (1923) (barking dog).

5 Restatement (Second) of Torts §8218 (Tent. Draft No. 17, 1971).

15
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* That the interference was unreasonable; and

* That the publfc right was a substantial one.

A right common to the general public is ane that affects an entire commun-
ity rather than one or a few individuals. Both the unredsonableness of the
interference and the substantfality of the right interfered with are defined by
using the reasonable person standard.®

Intent to harm is not an element of the public nuisance cause of action
because & violation exists if certain conduct fs prohibited by statute. Never-
theless, intent {s relevant to show whether the interference was unreasonabla.
Under general tort Yaw principles, interference with a public righ%t may be con-
sidered unreasonable if the conduct is intentional, negligent, reckliess, or
involves abnormally dangerous activites. 0On the other Eand, in actfans.for in-
Junctive relief, fintent or knowledge is less persuasive because injunctions are

granted when: (1) no adequate Tegal remedy exists; (2) irreparable harm otherwis

will ensua; (3) the court finds that ordinary legal principles would not afford

relief.

Statutory Publie Nufsance

To satisfy the elements of a cause of action for statutory public nuisance,
the prosecutor must establish the existence of a statute pronibiting the noise

nuisance apd prove that the defendant violated the statute. Under some noisz

6 The Restatement (Second) of Torts lists a number of factors tending to
substantiate a claim that an "unreasonable" interference has cccurred. See
footnote 3, supra., However, this list is not all inclusive. As the Reporter
of the Tentative Draft noted in comment e, Some courts have recagnized {ater~
ference with aesthetic values or with established principles of conservation
of natural resources as amountfng to a public nuisance. ;:)

18
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nuisance statutes, nejther the unreasonableness of the ncise nor the intent to
interfere with a publiic right are elements of the offense.

Under those state statutes modeled after the Model Ordinance or the common
law, however, the unreasonableness of a noise nuisance may still be an element
subject to proof requirements.

Under Model Ordinance-type language, the prosecutor need not prove criminal
intent. Again, however, intent would be relevent to the unreasonableness of
particular conduct. Where it is unclear whether a particular state statute re-
guires a showing of criminal intent, case law supports the view that the nces-
sity of proving intent depends on the nature of the case.’

TYPES OF EVIDENCE TO SATISFY BURDEN OF PROOF

Tﬁ satisfy the burden of preof on the three elements of a public nuisance
action, the prosecutor most 1ikely will need to rely on some combination of Jay,
scientific, and medical testimony.

Lay evidence will be helpful in praoving the unreasonableness and substan-
tiality of fntereference. The standard applied {s that of the reasonable person,
However, a noise prosecution may also rely heavily on certain types of scientific
and medical evidence.

Sc¢ientifie Evidence

Sclentific evidence may consist of:

*  Expert testimony by acoustical englineers;
*  Sound measuring devices;

* Noise measurements;

* Tape recordings of the noise;

*  Graphs comparing decibel levels;

it bt

7 66 €.J.5. "Nuisances” §10 {1950).
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*  Maps indicating the location of the noise, including distinc-

tions between residential and industrfal zoned areas.

Recordings by sound level meters, and other sound measurements are import-
ant pieces of scientific evidence to use to demonstrate that a particular noise
level constitutas a health threat. Seldom will statements from members of the
public about the annoying characteristics of the noise be sufficient of them-
selves to support a finding of public nufsance.8 Rather, the prosecutor must
attempt to show that the noise at issue created a threat or hazard to the health
or safety of the community.

Local procedural rules and practice may indicate whgther local courts have
taken judfcial notice of the reliability of sound measuring devices or whether
they require an offer of proof. However, proof must be offered that the sound

mater actually used in a noise test functioned properly at the time the critical

/"\
reading was taken, This can be established through the use of expert witnesses
or the operator of the machine to establish that:
*  The device was functioning properly at the time of the reading;
*  The operator was competent to operate the machine;
*  The recording was authentic and correct; and
*  Calibration of the equipment itself was made proximate to the
time and place of the noise.?
8 see Harrison v. Auto Shredders, Inc., §28 F.2d 1107 (7th Cir. 1975) (trial
court reversal because there was no competent evidence offered to demonstrate
. that the operation of a noisy automobile shredding and recycling plant was a
public nuisance).
9 u.S. Noise Enforcement Division, Environmental Protection Agency, State and
Local Hornbook (Draft, May 1, 1978).
e
.4

Cg
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It may also be necessary to introduce evidence of a continuous chain of
custody record showing the equipment used for the sample, the time, the date, the
name of the person taking the measurements, and the custodian of the record.10
{A11 data should be recorded in ink at the site.)

Medical Evidence

Medical evidence may consist of:

* Expert testimony by a physician, audiologist, psychiatrist,

or other appropriate health professional;

*  Medical records;

* Medical charts.

Loss of hearing and damage to the auditory system are serious injuries
caused by excessive noise. A]tﬁough the medica) and scientific communities are
not 1n agreement about the exact physialogical effects of noise on the body,
there is strong evidence suggestjng a link between continuous nofse exposure and
the development of heart disease.ll Noise may also cause stress reactions such
as nervous tensfon and irritability from lack of sleep.

The best method for proving psychelogical stress is to have both the com-
plaining witness apd a psychiatrist testify. Medical testimony is appropriate
to prove injury. For example, in a case involving a hearing loss, a medical
expert should be called to testify on the nature of the injury, the prox1mate‘

cause of injury, and the likelihood of recovery.

10 y, Taylor, Environmental Law - Cases and Text 626 (1974).

11 0ffice of Noise Abatement and Control, Environmental Protection
Agency, Noise: A Health Problem (1978} ("Noise causes stress and
the body reacts to that with Increased adrenaline, changes in heart
rate, and e]evated body pressure.")

19
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BURDEN AND ORDER OF PROOF

Burden of Proof

The burden is on the prosecutor in a public nuisance action to prove each
element of the offense. Under the Model Ordinance and other noise control stat-
utes that have removed the element of criminality from the concept of public
nuisance, each element must be proved by a preponderence of the evidence. In
Jurisdictions that maintain the concept of public nufsance as a criminal offense,
each element must be proved beyond a reasonable doubt.

Order of Proof

Although some types of evidence may not be necessary in a particular nui-
sance case, the following is the suaggested order of proof for a nuisance case.

*  PHYSICAL FACTS ~- Proof of the location of the source of the noise;

receptor; types of activities conducted in the area; structures; and

the topographic and geographic characteristics. ’”\
*  SCIENTIFIC FACTS -- Nature of noise and the effect on the public health,
safaty, or peace,
*  MEDICAL FACTS -- Testimony and exhibits demoﬁstrat1ng a public health
hazard.
* PROPER MEASUREMENT TECHKIQUES -~ Test{mony by expert witnesses an
noise measurements taken.
*  SOURCE -~ Evidence to establish and prove the source of the noise and
to fdentify the party in control of the source,
* UNREASONABLENESS AND SUBSTANTIALITY -~ Evidence that the noise emanat-
ing from the source was unreasonable and that it substantially inter-
fered with the community's health, safety, peace, comfort, or conveni-
ence. (Witness tesﬁifying to a nuisance.)}
i:)
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*  REMEDIES -- Proof of facts necessary to substantiate the request for
appropriate remedies. Proof of imminent and irreparable injury should
accompany requests for injunctive relief. Justification for amount

and duration should accompany requests for court imposed finas,

REMEDIES

Injunctive Relief

An injunction requiring a defendant to abate a noise nuisance remains one
of the most important remedies available in a public nuisance action--regardless
of whether the conduct is considered 2 crime or 2 tort.

Section 11.4(a) of the Model Ordinance suggests that where the enforcement
afficer has the pﬁwer. the first line of offense in a noise poliution case
should be an administratively issued comh]iance order an& injunctive reiief,

The traditional equitable requirements of proof of imminent and irreparable
harm, and an inadequate remedy at law apply in noise nuisance cases where injunc-
tive relief is requested just as they would in any other proceeding for injunce
tive relfef.12

Traditional Criminal Remadies
Under circumstances where the defendant takes advantage of the possibility

that the cost of abatement may be more than the cost of compliance with a re-
straining order, criminal sanctions may be necessary to achieve compliance.
Fines are the most frequently imposed ¢riminal sanctions under such circumstances.

Damages

Damages rarely are sought or recovered in & public nuisance noise action.

12 Harrison v. Indiana Auto Shredders, 528 F.2d 1107 (7th Cir. 1975).

21
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NEFENSES

The following defenses are available in public nuisance actions,
but offer limited cpportunities for success:l3
* Exhaustion of administrative remedies

* Compliance with statutory control; conformity to regulations issued
by an administrative agency or conformity to a permit or license.

The following defenses generally are not available in pubiic
nuisance actions:?

* Statute of Limitations

* Laches

* Estoppel

* Prescriptive rights

The following defenses may be available in particular cases:

* Business Necessity - Business necessity traditionally has not been an

effective defense.l5 In most cases, however, business necessity may
carry some weight 1f the court is persuaded that the value of continued
operation of the business ocutweighs the harm suffered by the plaintiff.

* Cost of Abatement - The cost of abatement generally will be one of the

elements cons{dered by a court if asked to grant {njunctive relief.

The defendant is more iikely to be persuasive in arguing against such

13 see 58 Am Jur 2d¢, "Nuisances" §§157, 234 (1371); Schofield v. Material
Transit, Inc., 206 A.2d 100 {1960} (existence of remedy before Air Pollution
Board does not of itself oust court of chancery jurisdiction, but primary
judicial relief may not be applied for when there are administrative remedies

pendfng).
14 see 58 Am Jur 2d, "Nuisances" §§167, 168, 225 (1971).

15 see Catlin v. Patterson, 10 N.Y. 724 (1887}, >

a
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relief {f the ¢cost of abatement is so severe that it would put the de-
fendant out of business, or jeopardize the prosperity of the community .16

Coming To The Nuisance - In a majority of jurisdictions, the fact alone

of "coming to a nuisance" (i.e., locating in the vicinity of an already

existing nuisance) is not an absolute defense or estoppel. However,
this factor may be relevant in determining whether the defendant's use
of property is unreasonable. While scme courts will permit a person
who purchases land or moves fnto the vicinity of a nuisance to seek
damages or an injunction against the nuisance,l? other courts will deny
relief if the plaintiff knew that a nuisance existed at the time of
purchase or if the pia1nt1ffs obtained the benefit of the reduced value
for their pfoperty.la '

* Negligence - Contributory negligence 1s no defense when the defendant
intentfonally has created 2 nuisance with the knowledge that it will

- interfere with the plaintiff's use and enjoyment of the land. However,

some states do allow this defense to be used in nuisance actions not
involving intentional or malicfous conduct. The courts reason that a

nufsance can be negligently created; therefore, contributory negligence

16
17

18

See Am Jur 2d, "Nuisances" §215 {1971},

Annot., 42 A.L.R. 3d 344, 346 {1972)., As the court observed in
Vowinckel v. N. Clark & Sons, 216 Cal. 186, 13 P. 2d 733 (1932): "The fact
that a plant had municipal consent and that its operations were conducted
in an industrially zoned area, or that it had operated for 17 years before
the plaintiff purchased and established his home there, did not constitute
a defense to the continued gperating of the plant in such a manner as to
constitute a nuisance to the plaintiff.”

Id. In at least one case a court has held that purchasers of land who have
Knowledge of the existence of damaging structures will not thereafter be
allowed to recover for any damages to the land, since they are presumed to
have obtained the benefit of reduced value by the amount the prior owner
could have recovered. See W. Prosser, Law of Torts 609 {4th ed. 1971).

23



may be valid defense. Assumption of the risk or consent to take
the risk may also bar the plaintiff's recovery in a noise nuisance
action,1%

* Parties [Joint-Tortfeasors: Single Individual Injury Rulel -- A

noise violation may have been created by more than one defendant,
Since it may be almost impossible to determine which defendant
caused the most damage, the majority of jurisdictions are likely
to hold each defendant liable, under the "single, fndivisible
injury" rule,

It is not & defense for individual defendants to claim that the
ngise they released would not by itself have caused the noise
probiem, nar is it a valid defense for them to claim.that indivi-
dually each released nofse at different times ar places.Z0

* Legislative Authorization -- In some jurisdictions, conduct which

" otherwise would be considered a public nuisance may be authorized
by the legislature, subject only to due process limitations.
Generally, courts will construe narrowly any statute that authorizes
the céeat1cn or maintenance of a nuisance. This strict scrutiny

may also be extended to a review of the specific grant of authority

13 y, prosser, Law of Torts 609 (4th ed. 1971). In the majority of juris-
dictfons, the rile of avoidable consequences is avajlable not. as a defense,
but in measuring damages. According to this doctrine, the plaintiff may
be required to take reasonable steps to guard against further harm.

20 B, Cohen, V. Yannacone and $. Davison, Environmental Rights and
Remedies § 6,15 (1972). ("Where two or more independent tortfeasors
have supplemented each other's actions and concurred in contributing
to and producing a single indivisible injury to the plaintiff, the
independent tortfeasors will be redgarded by the law as joint tort-
feasors, jointly and severely 1iable to the plaintiff, though there -
hasn‘t been concerted action among tortfeasors.” G

: 24
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given to a particular administrative agency. Legislative authority may
be a defense against injunctive relief barring operation, but the fact
that a business is beling conducted properly as defined by legfsTative
or administrative action does not necessarily preclude recovery of
damages.2l

* Preemption -- The Model Ordinance, section 11.6, retains commen law or
statutory rights of action. Preemption may be a sufficient defense in
Vimited circumstances where the Federal Noise Control Act of 1972 has
partially preempted regulatory authority over an area as, for example,
railroad noise,22

Primary Jurisdiction -- There may be jurisdictions that have adopted an

administrative approach te the enforcement of environmental laws,
vesting exclusive jurisdiction over such matters in an administrative
agency. Opinion is divided on whether this would preclude maintenance
of a common law or statutory public nuisance action sounding in ¢riminal
law., Primary Jurisdiction is not a defense in jurisdictions that have

adopted the Model Ordinance.23

21 see W. Rodgers, Environmental Law 138-40 (1977).

22 see Consolidated Rail Corp. v. City of Dover, 450 F. Supp. 966

e s e A T T AR T

Del. 1978},

23 See Mode! Community Noise Control Ordimance, §11.5 [Appendix CJ.
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CHAPTER 3: PROPERTY LINE STANDARDS

MODEL COMMUNITY NQISE CONTROL ORDINANCE: ARTICLE VIII, Sound Levels By Receiving
Land Use

8.1 Maximum Permissible Sound Levels by Receiving Land Use

No person shall operate or cause to be
operatad on private property any
source of sound in such a manner as

to create a sound level which exceeds
the 1imits set forth for the receiving
land use category in Table I when
measured at or within the property
boundary of the receiving land use.

TABLE I. SOUND LEVELS BY RECEIVING LAND USE

B=1, B-2, etc.
{Commercial or
Business)

Receiving Land Use Time Sound Leval
Category Limit, dBA
‘ {A) a.m, - L *
P {Residential, Pub)ic (B) p.m.
! Space, Open Space,
g Agricultural or (B) p.m.
; Institutional) (A) a.m. L2
} C-1, C-2, ete. At a1l times L3
¢
;\'

Mal, M-2, etc. At all times La
(Industrial)

e,

TR v

* This section of the Model Ordinance. does not provide recommended dB levels.
However, the Model does include tables of fixed source noise levels allowable
in residential, business/commercial, and manufacturing/industrial districts
taken from a survey of over 100 cities. See Appendix C.

]
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SUMMARY

The Model Ordinance's property 1ine noise contrel scheme is based on
references to both receiving land use categories and by time of day, a feature
not always present in local noise ordinances. Receiving land use categories
usually are based upon the foellowing zoning classifications: open space, pub-
1ic space, agricultural, residential, institutional, commercial, or industrial.
See Table I-1, supra,

Essentiaily, the prosecutor of a property line viclation must show that:

1) the defendant was responsible for a nofse source on private property; 2) the
noise level was above permissible levels for the period of day or night; and 3)
the nofse level was above that permitted for particular receiving land uses.

.It may be necessary to establish the validity of sound level meter evi-
dence in a property line case. Some courts take judicial notice of such evi-
dence; otheré require that experts testify with regard to the type and model
of sound level measuring devices used in the jurisdiction.l

Because the expert testimony of the police or noise control officer moni-
toring the noise level on the property is so significant in property line cases,
this chapter offers a checklist of Qhat the officer's testimony should describe,
as well as sampie questions aimed at establishing the reliabilty of the sound
level measuring tests. '
| Proof by a preponderance of the evidence is the typical standard of proof.

Remedfes available for a property 1ine standards violation include fines, in-

" junctive relief, abatement orders, and an order for corrective action.

1 See Florida v. Aquilera, Dade County {Fla.) Traffifc Court, (May 7, 1979).
Tf. "Police Traffic Radar: Is It Reliable?" U.S. Dept. of Transportation

'(‘1'980 ).

]
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Certain procedural, technological, and substantive arguments can be antici-
pated as defenses, including claims that the officer had no authority to enter
private property, that the sound level measurement was incorrect, or that some-
one other than the party charged operated the noise source.

ELEMENTS OF CAUSE OF ACTION

To successfully prosecute an action for violation of property line noise

standards the prosecutor must estabiish that statutory provision exists and
that it was violated. The prosecutor must be able to prove that:

* The defendant operated or caused to be operated on private property
a source of sound;

* The noise exceeded the sound level limits established for the par-
ticular time of day or evening; and

* The nofse exceeded the sound level set for the receiving land use
category when measured at or within the property line.

TYPES OF EVIDENCE TO SATISFY ELEMENTS

Seientific Evidence

A property line standards case may require the use of competent scientific
evidence ranging from the expert testimony of noise jnstrument experts to data

. from sound measur1hg devices,

Establishing the VYalidity of Sound Level Meter Evidence -- In Jurisdictions

where courts have not taken judicial notice of the validity of sound level
meter evidence, a court‘may reguire expert testimony redarding the scientific
validity and accuracy of the measuring device 1tself.2 Experts may be asked

to testify specifically about the accuracy of the type and mode! of sound level

measuring device used in the particular jurisdiction.

2 See Annot., 47 A.L.R. 3d 822, 827, at n.4 (1973),

28
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In all cases, whether in courts taking judicial notice of sound measuring
devices or in courts where no such notice is taken, the prosecutor should dem-
onstrate that the particular equipment used in detecting the noise violation
was of the required type, in proper working condition, and was operated by a
qualified individual.3

One source for expert witnesses may be the manufacturer of the measuring
device used. 1IFf the manufacturer also services the device, the testimony of
the service expert should be sought on the question of the reliability and ac-
curacy of the measuring equipment. In all cases, the qualifications of the
axpert witness first must be established. (See Chapter 7, Trial Techniques,
{Qualifying Experts).

Testimony of the 0fficer Monitoring Sound Level Meter

The expert testimony of the police officer or noise control officer who

.
took the on-site sound level measurements 1s perhaps the strongest evidence o
that can be presented in most property line standards cases. That testimony
should describe: '
*  The equipment used to monitar the sound level, including {nforma-
tion identifying the manufacturer, model and sertfal number, and dates
of 1ast laboratory or factory calibration according to manufacturer
and A.N.5.1. standards;
* A field calibration of the equipment, for proper operation and accur-
acy, made on the day the particular preperty 1ine noise violation data
was recorded. .
*  The location of the measuring device at the time of the alleged
violation;
* The officer’s steps Tn setting up the equipment according to the noise
control regulations in effect the day the noise violation measurement
was made;
3

3 2 Am. Jur. Proof of Facts 2d 545-608 (1974).
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*  The weather conditions (e.g., wind speed, precipitation), or other
unusual condition, including ambient noise level that would affect

the noise level reading;

*  The details of the violation including a sketch or diagram of the
general site, a description of the noise source, and a description
of the receiving land use ({i.e., residential, commercial, or {ndus-

trial);

*  The actual measurements taken of the noise source, recorded fn fnk
if done by hand.

The results of sound level measurements should be introduced into evi-

dence, along with charts, maps, and photographs of the noise source.

Sample Questions for the Officer Operating Sound Level Meter

After qualifying the officer, the prosecutor should ask questions designed

to establish violation of a property 1ine standard. Sample questions follow:

Q. Describe the progerty 1ine standards that exist in this jurisdiction
for [residential

Q. Did you take a noise level reading at [site] on [date]?
Q. At what time did you take the reading(s)?

Q. What was the exact reading of the nofse Tevel?

Q

Is that a violation of [jurisdiction] noise ordinance levels
for [category] of receiving Tand use?

Q. By how many dBA?

- Q. What {s the significance of this difference?
"The following tine of questioning aims to establish the technical

relfability of the sound level meter.?

Q. Describe the sound equfpment used to measure the sound leve!
.[manufacturer, model, date of last factory calibration].

' ‘f:) ‘ lations, Final Report, EPA Contract Number &8-01<470T (Sept. I978], at [-1--1-3.

4 Jack Faucett Associates, Inc., Workbook for Police Enforcement of Moise Regu-

, [commerciall, or [industrial] Yand use categories.
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Q. What type and frequency of catibration is performed on this
equipment to ensure its accuracy [field calibration and system
calibration by certifying laboratoryl?

Q. Was this equipment set up and located aczording to procedures
established in [cite relevant provisions from regulations or
test procedures manuall?

0. MWas the equipment tested for accuracy on the date of the ob-
served violation? If so, how? [Answer desired s that a daily

fixed field calibration was done at setup, apnd a system calibra-
tion was certified no more than 6 months earlier].

0. Was (were) the test{s) satisfactory?
Q. Were the results recorded?
Another series of questions should be aimed at establishing the relia-

bflfty of the sound level measuring tests by eliminating possible extraneous

influences, For exampie:

Q. Describe the set up procedure you used in setting up the sound level
meter [mounting procedures, distance from noise source, use of wind-
screen, height and positionfng of microphone, and other relevant
factors].

Q. Did you hear any other nofse sources that could have caused an erron-
eous reading?

Q. Were there any reflecting surfaces near your monitoring location
that would induce an error in your reading?

0. What were the weather conditions?

Q. At what distance from the property 1ine was the sound meter reading
taken?

BURDEN AND ORDER OF PROOF

The burden of proof in & ¢ivil case is proof by a preponderance of the
evidence. If a criminal remedy is sought, the burden is proof beyond a
reasonable doubt. The following is the suggested order of proof, beginning
with the topographic and geographic features of this site:

*  Physical Facts - The location of the noise source, and receptor;

the type of activities conducted in the area; and the structures
(bufldings) present;

3
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*  Spurce - Evidence should be entered to establish and prove the
source of the noise and its connection to the defendant;

*  Proper Measurement Techniques - Expert witnesses should be called
to testify about what noise is and how sound level measurements

are taken;

*  V{glation - Evidence of statutory or common law provision and a
vialation of such provisions is essential;

*  Remedies - Appropriate remedies should be requested and substantiated
By necessary justifications. For example, a request for injunctive
relief should be accompanied by proof of immediate and irreparable
harm. Requests for fines should specify the amount and duration of
the fine and should otherwise justify such relief. (Fines, if appro-
priate, usually are spelled-out in the relevant ordinance.)

REMEDIES

Remedies available for a property line standard viclatien include fines,
injunctive relief, abatement orders, and an order for corrective action.

An injunction is a suitable remedy for a violation of property line stan-
dards. For guidelines to show an immediate threat to health and welfare of cer-
tain sound levels in extreme cases, the prosecutor may wish to refer to Tables

1¥ and ¥V of Article %I of the Model Ordinance.

DEFENSES

A number of procedural, technoiogical, and substantive arguments may be
asserted as defensés to prosecution for violation of a property line ordinance,
typically to no avail, however,

Procedural Defenses

Procedural omissions such as failure to obtain valid authorization to
enter private property where necessary, or failure to preserve the chain of
custody for evidentiary materials, could prompt a successful defense challenge.

Technological Defenses

The defense may attack the validity of the prosecutor's sound level mea-

surement evidence on cross-examination or present its own opposing expert tesi-
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mony. The defense may challenge, for example, scund level readings taken under
atypical physical and environmental conditions.

Substantive Defenses

A property line case which directly contests the existence of a violation
is the easfest challenge. Defense counsel may suggest that the wrong party was
charged with the viclation, and question the correctness of the noise source
identification. If the site {s a multiple unit dwelling or a business complex,
the proper party must always be jdentified. Defenses based on local zoning pro-
tection for pre-existing uses, variances, and non-coanforming use exempffons

also may be raised in a property 1ine standards case.

R
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CHAPTER 4: MOTOR VEHICLES

MODEL COMMUNITY NOISE CONTROL ORDINANCE: ARTICLE IX, Motor Vehicle
Maximum Sound Levels

9.1 Motor Vehicles and Motarcycles on
Public Rights-of-Way

No persan shall operate or cause to

be operated a public or private motor
vehicle or motorcycle on & public
right-of-way at any time in such a
manner that the sound level emitted

by the motor vehicle or motorcycle
exceeds the level set forth in Table II.

-~ TABLE 11
L MOTOR VEHICLE AND MOTORCYCLE SOUND LIMITS
{MEASURED AT 50 FEET OR 15 METERS)*

Sound Level in dBA
Speed Limit  Speed Limit Stationary
Yehicle Class _ 35 MPH or Less Over 35 MPH Run-up

**Motor Carrier Vehicle engaged 86 : 80 88
in interstate commerce of
GYWR or GCWR of 10,000 1bs.

or more

A1l other motor vehicles of A - B -
GVWR or GCWR of 10,000 lbs. . .

or more ‘

Any motorcycle c D -

-

Any other motor vehicle or an
combination of vehicles towed
by any motor vehigle

g
m
il

* Federal and many state and local regulations permit use of a sliding
decibel scale based upon alternative measurement distances.

'iﬁ) ** These are the Federal standards promulgated by EPA, effective on
Qctober 15, 1975, 40 C.F.R. §202.20 (1978).
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SUMMARY
Section 9.1 of the Model Ordinance is aimed at controlling the noisy opera-

tion of motor vehicles and motorcycles on pub13c streets. What the prosecutor
must show in such cases is proof that the defendant was operating a vehicle that
emitted nofse in excess of proscribed limits. Testimony of the apprehending
officer along with scientific evidence likely will play a major role in this
offer of proof. Mot all courts will take judicial notice of the reliability of
sound measuring devices, in which case a foundation must be laid, In all cases,
however, courts will want some proof that the particular monitoring equipment
used was proper and in proper warking condition and that the person using it
was a qualified operator.

This chapter outlines a series of questions designed to establish proof of
a motor vehicle violation and proof of the reliability of the sound level meter.
1t also details the types of information that could be asked of the apprehending
officer, 1f that individual is someone other than the monitoring officer.

Either the civil (preponderance of the evidence) or criminal (beyond a rea-
sonable doubt) standard of proof will apply, depending on how the particular
jurisdfction defines a motor vehicle noise violation. Remedies range from notice
of violation, to abatement orders, to penalties. Lack of notice, as in radar

cases, may be a viable defense in some jurisdictions.

ELEMENTS OF THE CAUSE.OF ACTION

In order to successfully prosecute a motor vehicle operator, the prosecutor

must be able to show that:

* The defendent operated or caused to be dperated a motor vehicle
or motorcycle on a public right-of-way; and

* The motor vehicle or motorcycie was operated in such a manner
that the sound level emitted exceeded the 1imits established

in the ordinance.
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TYPES OF EVIDENCE TG SATISFY ELEMENTS

Scientific Evidence

As with prosecutions for exceeding permissible receiving land use sound
levels {see Ch. 3}, scientific evidence may play a major role in motor vehicle
noise violation cases.

The use of objective scund level standards and sound level meters to en-
force motor vehicle noise standards has not been challenged extensively in
court. However, sound level meters used in noise enforcement are similar to
radar speedmeters used in speed 1imit enforcement. As an analogous technology
and mode of enforcement, the legal development of radar speedmeter readings
as admissible evidence should prove highly supportive in the development of
case law involving the use of sound level meter readings as evidence.l

Establishing the Validity of Sound Level Meter Evidence

When data secured by the use of sound level measuring devices are placed
in evidence to show violation of sbjective nofse 1imits, as in the case of
radar speedmeter data to show violations of speed limits, a court may fequ1re
expert testimony on the nature and function of sound level measuring devices
and the scientific principles upon which they are based.2

Bafore offering testimany regarding the scientific validity and accuracy
of the sound level measuring device, a foundation is laid through establishing
the qualifications of the witness. (See Chapter 7, Tria) Techniques, {nfra.

This testimony constitutes the first part of the foundation necessary

befora evidence produced by sound measuring devices may be admitted in court.

1l see Annot., 47 A.L.R. 3d 822 (1973) (admissibility of radar speedmeter
EV?Hence); see also, Chapter 3, note 1, Supra.

2 see discussion Chapter 3, Property Line Standards, supra.
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In courts where judicial notice of sound measuring device reliability has been

taken, this step may not be necessary, but the prosecutor must be able to demon-

strate in all cases that the particular equipment used was of an appropriate

type and in proper working condition, and that the person using the device was

gualified to do sa.3

Testimony of the Gfficer Operating Sound Level Meter

The testimany (after qualification) of the officer who monitored the

sound Tevel measuring device should describe:

*

*

The equipment used;

The system calibration procedure performed by a certifying
laboratory to assure accuracy and proper operation of the
eguipment;

The field calibration of the equipment for proper operation and
accuracy, made on the day the particular measurement for which
defendant was charged with exceeding the nofse T{mits;

The location of the monitoring device;
The officer's procedure in setting up the equipment according to

the regulations fn effect in the jurisdiction on the day the
particular measurement for which defendant was charged with

exceading the noise 1imits was_made;

Any envircrmental conditions that weuld affect the noise level
reading and any corrective measures taken, e.9., use of wind
screen,

A description of the vehicle fnvolved in the alleged noise ardinance
v{olation, Iincluding its color, make, and Ticense number

The recorded sound level emitted by the defendant's vehicle
at the time 1t was monitored, as shown by the sound leve)

meter;

The conveyance of pertinent information regarding identity of
the offending veh{cle and nofse fevel reading to the appre-
hending officer, where the monitoring officer 15 not the same
individual as the apprehending officer.

3 See 2 Am. Jur. Proof of Facts 2d, 545-608(1974).
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Sample Questions for Officer Operating Sound Level Meter

After qualifying the officer, the following sample questions may help es-

tablish a violation.

Q. Describe the noise level standards that are enforced
in this Jurisdiction.

G. At about [time] on [date] did you ohserve a {golor and
make of vehicle] with [state] license number
near [locatfon]?

. In what direction was it traveling?
. In what Jane?

Q
Q
Q. Did you obtain a noise reading of this vehicle?
Q. What was that reading?

Q

. Is that in violation of [jurisdiction] noise ordinance
levels for vehicles of that class

Q. By how much?
'ff\ Q. What is the significance of this difference?

Q. What did yocu do after you noted the apparent violation on the
? the sound level meter? )

:  [Give testimony regarding observatfon of vehicle, recording of color,
! make, Yicense number, other identifying particulars, and of notifying
officer -in apprehending vehicle by radio.]

i . : Q. Did you observe officer [give name] give chase and
apprehend this vehicle?

E

When you noted the apparent violation, were there any other
vehicles in the measurement zone?

O
.

P L

Q. 0id you note any other noise sources that could have
i ‘ ’ c?used an erronecus reading on the vehicle in viola-
H tion? .

basar

Q. Were there any reflecting surfaces near your monitor-
ing location that would induce an error in your
reading?

AT R T e

'Q. What was the ambient level observed at that time?
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Q. Is this level more than {6dBA/10dBA)Y below your enforce-
ment level?

Q. Why is this difference significant?

[Give testimony to explain the relevance of ambient noise levels to
enforcement monitoring readings. An ambient level of 10 dBA less

than the maximum permitted ordinance level would add less than .5 dBA
to the reading if the vehicle emitted noise at the maximum permissible
level. An ambient of more than 10 dBA below the maximum would con-
tribute even less and would be functionally negligible in the total

reading.]

q. Desc;ibe the sound measuring equipment used to record the noise
Tevel.

Q. Where was the equipment locatad when you measured the
noise?

Q. Describe the procedure for sound level meter set up.

{Give testimony relating to mounting procedures, distance from
traffic, use of windscreen, height of microphone, angle of micro-
phone to traffic, and other relevant factors.]

Q. Was this equipment set up conducted 1n accordance with o~
the ¢riteria established in [cite relevant provisions
from regulations or test procedures manual]?

Q. What do your regulations require as to factory and field
calibration of the equipment?

Q. How did you meet these requiremehts?

It may be helpful to supply the document which certifies the most recent

calibration by the manufacturer and the field report which documents the field
calibration. It may also be good strategy to shaw the judge the equipment and
fts dynamic range to 11lustrate the ease of interpretation of the noise reading

observed.
Testimony of the Apprehending Officer -- The apprehending officer should be

called to testify to facts within his or her own knowledge relating to flagging

4 There is a variation among jurisdictions as to the maximum ambient o

level permissible at the time of vehicle monitor{ng-~from 6 dBA to fard
10 dBA below the enforcement level.
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officer

down the vehicle and to issuing the "ticket" or summons. {If the monitoring

and apprehending officer are the same person, the sample questions

presented on the preceding pages of this Manual should suffice.)

The testimony {after qualification) of the apprehending officer at a

minimum

*

should show:

Communications from the monitoring officar relating to the offending
vehicle and its driver, including a description of the alleged
violator and the color, make, and license number of the alleged
violating vehicle;

Conversations with the defendant pertinent to the excessive
noise charge, especially those showing defendant's reaction to
information obtained from the monitoring officer and repeated
to the defendant,

Sample Questions for Apprehending Officer

f Q. At about [time of offense] on [date of offense] did you

‘ issue a citation to Loperator Of offending veniclel,

! operator of a [color and make of vehicle] with Lstatel]
e 1icense number [pumberj?

i Q. Can you now identify that person to whom you issued the

; citation? Please point out the individual in this courtroom.
f Q. Can you describe the events leading to the issuance of

: the citation? _

j G. HWhat did you say to the defendant at the time you issued the
: citation?

; Q. Did you conduct a visual inspection of the exhaust

i system of this vehicle?

fk g. What did you observe?

5 Q. On visual inspection of the equipment of this vehicle's
Y exhaust system, was there any doubt in your mind that
it this vehicle was the source of the noise observed in

8 viglation?

k ¢. Did you then issue a citation to the defendant driver?

é On a finding of gquilty, and if local procedures permit, it may be advisable
l to move that the defendant be granted a reasonable period of time in which to
3 'i:? . correct the malfunction and to have it tested.
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BURDEN AND ORDER OF PROOF

Burden of Proof

In order to gain a conviction under this provision in jurisdictions that
treat violations as criminal actions, each element of the offense must be proven
beyond a reasonable doubt.3 Otherwise, the civil standard of proof (preponder-
ance of the evidence) applies.
Order of Proof

The suggested order of proof follows the order of testimony to
the effect that:

* The sound level measuring device was properly set up;

* The sound Tevel measuring device was working and the meter
reading was accurate;

* The sound level measuring device and apprehanding vehicle were
in sight of each other but separated by a reasonable distance
{in jurisdictions where this is required);

* (alibration tests for accuracy of the sound leve) measuring
device were made;

* The sound level meter operator had seen and heard the suspect
vehicle; .

* The pfoper defendant was apprehended and given the "ticket", the
notice to appear, and the summons.

REMEDIES

Potential remedies available for violations of motor vehicle noise pro-
visions include notice of violation, abatement orders, and penpalties. For
specifics, see Model Ordinance, ﬁrt1c1e X1, Enforcement [Appendix C].
DEFENSES

Prosecutors can expect several defenses to be raised in a prosecution for

violation of a noise control ordinance provision relating to motor vehicle

5 ¢. Torcia, Wharton's Criminal Evidence §11 (13th ed. 1972).
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operation. Seme of these defenses have been advanced in radar speedometer

cases but have met with little success.

Reliability of Equipment, and Qualifications of Monitoring Officiais

. The defense may attack the direct testimony of the expert witness and mon-
itoring of ficer, or the defense may bring in their own expert to testify that
the sound measuring davice might give erronecus readings under certain condi-
tions. Well-documented evidence and expert testimony regarding the proper
testing and operation of the monitoring equipment used to help apprehend the
defendant should serve to minimize the impact of this defense, however.

Similarly, a defense question on the qualifications of police officers who
operate the monitoring equipment may be rebutted by careful presentation of the
officers' training and experience.

Lack of Required Notice

Some jurisdictions require the posting of readily visible signs to provide
notice that radar, for example, is in use in the vicinity. Communities may be
advised to do this in regard to motor vehicle noise enforgement. The City of
B]bomington, Minnesota, for example, posts roadway signs that read: “Noise
Ordinance Enforced - City of Bloomington - rd. 10.29.015." In jurisdictions
where such a requirement exists, it will be necessary to present evidence of
compliance with the notice reguirement to counter defense claims Sf lack of
notice.

Unconstitutionality

Statutes allowing the use of radio microwaves and other electrical devices
to determine motor vehicle speed have been attacked on constitutional grounds
as violative of rights under the Due Process Clause of .the Fourteenth Amendment.

Courts have held, however, that radar results can be accepted as prima facie
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evidence of the speed of a motor vehicle without ¢ontravening the Fourteenth
Amendment. 8

If the evidentiary relationship between a noise level meter reading and
the actual roise emission level of the motor vehicle can be demonstrated and a
reasonable {through rebuttable) presumption raised that a reading in excess of
Yimits indicates a noise violation, due process problems should be minima).”

Apprehension of Wrong Vehicle

The "mistake” argument might be raised in cases where traffic was heavy at
the time of the violation and where more than one vehicle might have been in
the “zone of influence” of the sound meter at the time the defendant's vehicle
was being monitored. However, since it {s good measurement practice that en-
forcement officers not cite a vehicle moving in heavy traffic, mistaken identity

should not create such a problem.

& See, e.g., Dooley v. Commonwealth, 198 Va. 32, 92 S.E. 2d 348 (1956)
TThe test for constitutionality of statutes making proof of a certain
fact prima facie or presumptive evidence of another fact is whether
there is a natural and ratfonal evidentiary relation between the fact
proven and the fact presumed.")

7 Noise Enforcement Division, U.S. Environmenta) Pratection Agency,
* State and Local Hornbook (Draft, May 1, 1978). )

e
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CHAPTER 5: TAMPERING PROHIBITIONS

MODEL COMMUNITY NOISE CONTROL ORDINAMCE: ARTICLE VI, Prohibited Acts

6.2.18 Tampering

The following acts or the causing
thereof are prohibited:

{a) The removal or rendering inop-
erative by any person other than for
purposes of maintenance, repair, or
replacement, of any noise control de-
vice or element of design or noise
label of any product identified under
Section 4.3.6, The EPO/NCO may, by
regulation, 1ist those acts which
constitute vieolation of this provision.
[b. The {{ntentional) moving or rend-
ering inaccurate or {noperative of
any sound monitoring instrument or
deyice positioned by or for the EPO/

_~ NCO, provided such device or the

o immediate area {s ¢learly labeled, in
accordance with EPO/NCO regqulation,
to warn of the potential fllegality.]
(c) Use of a product identified,
under Section 4.3,6, which has had a
nofse control device or element of

 design or noise label removed or ren-

dered inoperative, with knowledge
that such action has occurred.

MODEL COMMUNITY NOISE CONTROL ORDINANCE: ARTICLE 1X, Motor Vehicle Maximum
Sound Levels

9.1.1 ‘Adequate Mufflers or Sound
Dissipative Devices

(a2} No person shall operate or cause ta
be operated any motor vehicle or motor-
cycle not equipped with a muffler or
other sound dissipative device in goed
wgrk1ng order and in consistent opera
tian;
i {b} No person shall remave or render in-
b operative, or cause to be removed or
E ’ rendered fnoperative, other than for -
: purposes of maintenance, repair, or re-
‘::) placement, any muffler or sound dissi-
pative device on a moter vehicle or
or motorcycles
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{c) The EPO/NCC may, by {guidelines)
{regulations subject to approval by
N «ve), 1ist those acts which
constitute violatien of this section.!

FEDERAL TAMPERING PROHIBITIONS

The Environmental Protegtion Agency has promulgated em1ssi3n standards
for portable air compressors¢ and medium and heavy duty trucks.” These regula-
tions require that labels be attached to su&h products; labels that plainly
reflect EPA prohibitions against tampering.

1 The Uniform VehicTe Code has been used as a guide for motor vehicle Taws by
most states and almost all states have adopted this particular section which
requires vehicles to be equipped with adequate mufflers. Some states go even
further; California requires that the muffier be properly maintained and pro-
hibits modification of a vehicle's exhaust system in a manner that increases
noise emission. The muffler requirement is an effective tool for controlling
motor vehicle noise. Most of the citations fssued by the California Highway
Patrol and by local police departments are {ssued under these sections re-
quiring adequate mufflers. Even though a sound level meter is used, the
section establishing maximum permissible noise levels is rarely cited. See,
e.g., UNIFORM VEHICLE CODE §12-402:

§ 12.402--Noise prevention, mufflers

{a) Every vehicle shall be equipped, maintained and operated so
as to prevent excessive or unusual noise. Every motor vehicle
shall at all times be equipped with a muffler or other effective
nofse suppressing system in good working order and in constant
operation, and no person shall use a muffler cut-out, bypass or
simiYar device. (REYISED, 1971.)

2 EPA Noise Emission Standards for Construction Equipment; Portable Air
Compressors, 40 C.F.R, Part 204 (1978).

3 EPA Transportation Equipment Noise Emission Controls; Medium and Heavy
Trucks, 40 C.F.R. Part 205 (1978).

4 For example, air compressor labelling regulations require this statement:
"This Compressor conforms to U.S. E.P.A. regulations for Noise
Emissions Applicable to Portable Afr Compressors.” The following
acts or causing thereof by any person are prohibited by the Noise
Control Act of 1972:

{A) The removal or rendering inoperative, other than for the
. purpose of maintenance, repair, or replacement, of any noise
control device, or element of design (1isted in the owner's
manual} fncorporated into the compressor in compliance with
the Noise Control Act.

(8) ‘The use of this compressor after such device or element
of design has been removed or rendered inoperative."”
{40 C.F.R. §204.55-8)
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SUMMARY

Model Ordinance Section 6.2.18 {s a general tampering prohibition provision,
while section 9.9.1 specifically applies to motor vehicle tampering.

A tampering prosecution generally involves either one or both of two types
of conduct: 1) removing (or making inoperative) a noise control device; and 2)
using the device or vehicle whose noise control system no longer functions.
Separate causes of action apply to each type of conduct.

An element commen to bath a product and a motor vehicle cause of action
for removing or making inoperative a noise control device is the requirement
that repair, maintenance or replacement was not the purpose of such conduct.
However, when use of a tampered product or motor vehicle is thé allegation, a
di fference in proof requirements appears ﬁnder the Model Ordinance. A prose-
cution for use of a tampered-with product requires proof that the defendant
knew that the device had been tampered with. A prosecutfon for use of a
tampered-with motor vehicle, on the other hand, does not require similar proof
of knowledge.

Proof of tampering should endeavor to show that the product or motor
vehicle was in a condition proscribed by a tampering statute and its regulations.
Pages 50-51 provide question and answer samples for direct examination of a
manufacturer's representative, mechanic, or nofse technician to show tampering.

The most difficult element to prove in a product use prosecution is the
defendant's knowledge of the tampering. The prosecutor might link tampering
and subsaquent use allegations together in the same complaint singe proof that
the defendant tampered with 2 product will also fulfill the knowledge element
of the "use" prosecution.

The remedies for tampering violations are standard remedies 1ike those

described 1n the Mode] Crdinance (Article XI)CAppendix C]. Certain statutory,
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evidentiary, and substantive defenses are described on pages 54-56 of this

chapter.

TAMPERING CAUSES OF ACTION

There are two types of conduct that may lead to prosecution for tampering:
1} the removal {or rendering inoperative) of noise control devices or lahels;
and 2) the use of a product or vehicle that has been tampered with.

To successfully prosecute a case of tampering with a product that is not a

motor vehicle the prosecutor must show that:
-* The product allegedly tampered with was required by law to have a noise
control device, element of design or label, and was listed, as under
Section 4.3.6 (Model Ordinance}, as a product for which a tampering
action may be brought;

* The defendaﬁt removed, rendered incperative, or caused to be removed a
noise control device, element of design, or Tabel;

* This removal or rendering inoperative was not for the purposes of repair,
‘replacement or maintenance of the product; and

* The tampered-with product exceeded nofse emission 1imits (applicable
only to actions based én Federal tampering regulations).

A separate action for the use of a tampered product also lies. It has

three elements: .

* The product alleged to have been used impraperly was required by statute
to have a noise control device, element of design, or noise label, and
was 1isted as under Section 4.3.6 (Model Ordinance), as a product for
which a tampering action may be brought;

* The defendant made use of a product whose noise control device, element

of design, or noise label had been removed or rendered 1noperat1ve; and

Gy
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* The defendant knew that the noise control device, element of design,

or label had been removed or rendered inoperative.

Bacause a single defendant may be guilty of both tampering and of the
subsequent use of the tampered product, a prosecutor's best course of action
may be to charge the defendant with both violations in the same complaint,

With these charges linked together, proof that the defendant tampared with a
product would also fuifill the knowledge element of the "use" prosecution.

Prosecution of a motor vehicle tampering case follows a similar
pattern. Twoc elements must be proven:

* The defendant removed, rendered inoperative, or caused to be removed or

rendered inoperative a muffler or sound dissipative device; and

* This removal, rendering inoperative or causing thereof was not for

purposes of repair, maintepance or replacement.

The operator using a metor vehicle that has been tampered with can also he
prosacuted, based on proof that:

* The defendant operated or caused to be operated a motor vehicle; and

* The motor vehicle-at issue lacked a muffler or other Sound dfssipative‘

device in good working order or in constant operation.

Again, it may be sound trial strategy to join both motor vehicle violations
in the same complaint. Note that the motor vehicle provisions of the Model
Ordinance do not require a showing that the defendant knew that the vehicle had
been tampered with or knew that the muffier was defective.

TYPES OF EVIDENCE TO SATISFY ELEMENTS

Evidence of Statutory Controls

The prosecutor's task of proving a tampering case is made easier in ¢ircum-

stances where product standards or state and local regulations specifically

‘require that a noise control device, element of design, or label be attached to
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the product. The owner's manual accompanying certain products, for example, may '

carry a list of activities that constitute "tampering" with the product. Such
lists are compiled by EPA after submission by the manufacturer of a proposed
tampering Tist and are updated from time to time.

Having established that product regulations are in effect, the prosecutor
must further show that the defendant's product is of a model year that was regu-
lated,

Proof of Tampering

It is unlikely that a noise control officer will directly observe a defendant
tampering with a product or a motor vehicle. More likely, the officer will
encounter potential noise vielations indirectly during the course of daily enforce-
ment duties, However discovered, to demenstrate that someone has removed or
altered a noise control device, the prosecutor must be able to show that the

product was in a condition prohibited by a tampering statute or its regulations.

That should not be difficult in a case, for example, where a noise control officer

has observed that a muffler no longer is attached ta an air compressor and could

so testify on direct examination. In other cases where an alteration affected

an element of design or was otherwise less apparent, additional witnesses may

be necessary. A noise technician from the Noise Control Office {or a police

lab technician), for example, could testify regarding the deviation between

manufacturer's specifications and the present state of the tampered‘product,

Other techniques to describe the tampering activity to the court might

include the use of photographs. Photographs could be taken of properly installed
product nofse control equipment and contrasted with photographs of the tampered
product. In most jurisdictions these photographs would need to be authenticated

or verified by a witness who had observed what the photographs purported to
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show and who could affirm that the photographs fairly depicted what the witness

observed.

Sample Questions and Answers for Manufacturer's Representative, Mechanic or

Noise Technician to Show Tampering

Qualify the witness as an expert on product design and construction.
Stress experience, or exposure to noise control devices, mechanical or environ-
mental engineering background, and other technical education. If the witness
is a product salesman or mechanic, focus on the length of empioyment and training

with the particular company, responsib{lities, and depth of knowledge with

product lines‘and deéign:

Q. Are you familiar with the product (or photograph of the product) I am
A $how1ng you now?
. Yes.

Q. Could you identify it for the court?
A, Yes, it is a portable air compressor, sold by the ABC Company
under the model name Pressure Builder, Model MNo. Serfes 2001.

Q. Are you fam111§r with design and constructien of this product?
A. Yes. :

Q. Does it contain any device or element of design to control noise
emissfons?

A. Yes, starting with Models 1n 1977 all portable air compressors were
required to have nofse control devices.

Q. Could you describe them?

A. Yes. There are a number of features incorporated to reduce noise.
I have the product blueprints with me to help explain these features.
[Lay foundation for these and enter into evidence.]

Q. Could you describe the nofse control devices found on fhe Pressure

Butlder afr compressor?

A. There are two baffle type mufflers, insulated exhaust pipes, and a specially
designed exhaust manifold as the primary noise control system. The compressor
has rubber rather than chain belts in the drive train and uses a special

transmission with nylon gears.

Q. Were these features manufactured into all Pressure Builder air compressors
of the model, year and serfes we are discussing?
A. Yes, to comply with Federal performance standards.
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Were buyers of this product informed about these features?

Yes. The air compressor has a label which informs purchasers of the manda-
tory incorporation of noise control devices. In addition, the instruction
manual, given to purchasers at time of sale, deascribes the noise control
devices, gives maintenance schedules and techniques and includes a 1ist of
prohibited activities with regard to the noise control aspects of each
product.

Did you have cause to examine a Pressure Builder 2ir compressor for the

police/NCO?
Yes, at the request of Sgt. Boomer of the Police Evidence Laboratory, I

accempanied him to examine an air compressor on January 1, 1979, at the
Police Impoundment Lot.

What was the serial number, make, medel, and year of this compressor?
{Referring to notes) It was a 1978 "Pressure Builder" air compressor,
Serial Number GOOQO7.

Was there anything unusual about this particular compressor? What was its

condition?
The compressor was in most respects normal, reflecting a 1ittle wear and
tear. However, three modifications had been made to the nofse control

equipment.

What were they?

The two mufflers had been removed and in thefr place a piece of straight, —
non-insulated tailpipe had been welded. Secondly, the rubber belt had been
replaced with what appeared to be a bicycle chain and the pulley replaced

with a toothed sprocket. Additicnally, a standard transmission lubricant

was in the gear box.

What 1f any, effect would these modifications have on the performance of

the air compressor? C
They would make the product appreciably louder. 1 cperated the air compressor
at the Police Impoundment Lot and the noise it produced was deafening--far

louder than a properly equipped air compressor,

Were any of these alterations specified as improper alterations in the
operations manual you mentioned earlier?
Yes, all three.

Are the replacement parts regquired for this compressor stocked, and on hand

at the ABC dealership? : '
Yes, these are standard parts, interchangeable among several ABC products.

A sizeable inventory of each is maintained at the ABC warehouse.

Thank you very much. No further questions.

The presentation in court of a tampered product and its unmodified counter-

part is useful to show the tampered status of a product, but it will not show

who the actors were in this tampering activity. Direct evidence that 1inks the o
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tampered status of a product with actions of the defendant owners may be diffi-
cult to find, Circumstantial evidence, therefore, will be critical. This

might Tnclude testimony: 1} from product distributors stating that at the time
of sale the product contained a noise cantrol device; 2) from the product owner,
that the product had been continuously possessed since purchase; and 3) from

any intervening borrower as to the condition of the borrowed product. The

goal of such evidence s to show that the product has been within the defendant's
control since purchase, allowing the reasenable inference that any changes to

it were caused by {or were made with the consent of} the defendant owner.

Evidence of Use of Tampered Product

Proof of a defendant's violation of the prohibition against use of a tampered
product {s relatively straightforward, with one exception. Testimony by the
noise control or police officer should be sufficient to show that the defendant
operated a product that, by other testimony, has been shown to have been tampered
with. The most difficult element to prove will be that the defendant had
knowledge that the product had been tampered with.

Evidence of Motor Vehicle Tampering

Motor vehicie noise violations usually are not as difficuit to prove.4 Tam-
pering prohibitions generally are directed against the removal of mufflers or
other sound dissipative devices. The presence of (or absence of) a muffler can
be spotted easily and the téstimony‘of an apprehending officer should be conclus-

{ve. Photcgraphic evidence can provide additional support. When the identity

_ 4 The judicial rationale offered is that "motor vehicles are operated daily

within the view and hearing of citizens even in sparsely populated areas, and
that any ordinary and interested. person would have no difficuity in determining

- whether or not exclusive and unusual noise or offensive or excessive exhaust
fumes were befng emitted from a particular metor vehicle." Department of Public
Safety v. Buck, 256 S.W.2d 642 {1953),
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of the tamperaer cannot be proven directly, ownership and circumstantial evidence

may be available to create a presumption a5 to who the tamperer is.

BURDEN AND ORDER OF PROOF

The burden of proof will vary for each of the above violations depending

on whether individual jurisdictions decide to handle the violation as criminal

or civil in nature.

The order of proof will depend on the facts involved in each case.

Generally, the following guidelines are suggested:

R R & N
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Establish the regulatory context--{.e., the specific activities that
are proscribed by regquiation;
Establish that the defendant's product or motor vehicle is subject to

these provisions;

Establish defendant's control, use or operation of product or motar
("'\

vehicle.
Establish the physical conditjon of the defendant's product through

technical testimony by the NCO, noise technician, manufacturer's
representative, or shop mechanic.

Establish the distinction between physical condition of defendant's
product and unaltered new product by introducing manufacturer's
specifications (and/or manufacturer's representative's testimony),
testimony of NCO, noise or police lab technician.

Estab]ish..for'use violation, defendant’s operation of tampered product
or vehicle by apprehending NCO or police testimony.

Establish, for product use violation, defendant's knowledge of tampered

" condition of product {not applicabie to motor vehicles) by proving

possession of knowledge in fact.

i
L
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* Establish (for removal aliegation for products or motor vehicles)
defendant's responsibility directly or through inference of possession.

* Specify remedies requested and the proof of facts necessary to support
the request.

REMEDIES

The remedies available for violations of tampering provisions are the same

i
|

as those for other provisions of the Model Ordinance. They range from penalties,
to abatement orders, to injunctive relfef where the circumstances warrant such
relief. See Model Ordinance, Article XI, Enforcement [Appendix C].
DEFENSES
There are several defenses that the prosecutor should anticipate in a
tampering or use case. These may be categorized in the following three groups:
* Statytory defenses -« preemption, unconstitutionality;
} f:\ * Procedural and evidentiary defenses -- illegality of saarch; gap in
: chain of custody; failure to state a cause of action;
f * Substantive defenses -« removal for repairs; compliance with statutory
% controls; lack of knowledge; inadequacy of products.

Statutory Defensas

An argument that Environmental Protection Agency has preempted all iocal
tampering regulation of products and vehicles will be 111-founded where the
described activities which constitute tampering at the local leve) are jdentical

to those identified in the Federal regulations or concern products not covered

at the time of sale by Faderal regulation.

ks 2

A secand possible dafense might be to challenge the constitutfonality
of tampering provisions. Section 9.1.1{a} of the Model Ordinance 1s particularly
| ) susceptible to such an attack because of {ts arguable vagueness, It prohib{ts

i:D persons from operating vehicles which do not have mufflers in "good working

i 54
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condition and in constant operation."® However, if a jurisdiction has promulgates
vehicle performance standards and the muffler provisions are tied to them, this
vagueness argument should be much less persuasive.

Evidentiary Defenses

Standard evidentiary attacks, common to other trials, may arise in tampering
cases as well. For example, the defense might move to suppress certain evidence

obtained by a nocise control or police officer without a search warrant.

Substantive Defense
Several arquments may be made to counter the proof of elements presented

by the prosecutor. One is built into the Model Ordinance to the extent that it
provides that tampering 1s not at issue 1f the nojse device was removed for
repair, mafntenance, or replacement. However, {ntent to repair a product or
vehicle operated in the interim between removal and replacement should not be

sufficient to defend against a use vialation charge. A defendant may also

5 Such language has been upheld in challenges to state muffler statutes,

but while tiad to other language directed to the prevention of
"excessive and unusual noise." For example, an Alabama statute provides:

Every motor vehicle shall at all times be equipped with a
muffler in good working order and in constant operation to
prevent excessive or unusual nofse....Ala. Code §39(a)(1958},

In uphalding a similar law, a Texas court stated the following rationale:

«..[t]he term "excessive and unusual noise" as used refers to noise
in excess of the usual noise which would necessarily result from
the operation of a motor when reduced to a minimum by a muffler
in good working order and in constant operation...,, We overrule the
contention that the statutes in question are invalid for indef-

initeness.

The court found the phrase “good working order and constant operatjon”
a sufficiently specific standard to define excessive nofise. Ex parte
Trafton, 271 S.W. 2d 814 (Tex. 1953} appeal dismissed, 348 U.S. 301 ¢ 8

(1954).
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attempt to explain how a product came to be tampered with by shifting the blame

to a repair shop. The subsequent purchaser of a used product might also allege

the prior tampered condition of a product. These assertions conceivably could”

undermine proof of causation and/or knowledge to defeat a product tampering or
use prosecution. However, such assertions would not be effective as defenses
to motor vehicle provisions, since knowledge and causation are immaterial to
the use of a vehicle with an inadequate noise control system.

Other possible defenses a defendant might raise include a defense of
compliance with statutory controls, and a defense that although tampering

occurred, the end result was a nofse level still within the noise stapdard.

Statutory interpretation will most likely control the success of these defenses.b

PROBLEMS IN ENFORCEMENT

The following are unique problems for a prosecutor bringing a

tampering action:

* A lack of Federal, State, or locally promulgated tampering pro-
hibitions upon which localities can base tampering actions;

* D1ff1cu1fy in proving the Tink between tampering and the perpe-
trator. -

6 see “Constitutiona11:y of Auto Muffler Statutes: Comments on Noise
FoTlution Laws," 48 J, of Urban Law 755 .{1971).
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CHAPTER 6: SAMPLE FORMS AND PROCEDURES

SUMMARY
Chapter 6 contains a variety of sample forms and procedures as pretrial and

trial drafting aids for the prosecutor. Sample civil forms include:

{ivi1 Complaint: Public Muisance (p. 58)
First (p. 60) and Second (p. 64) Regquests for Admissions

Interogatories {p. 61)

Motien to Produce Documents {p. 65}

Metion for Physical Inspection of Premises (p. 66)
Notice of Violation (p. 69)

Abatement Orders (p. 70)

Sample ¢riminal forms include:

Informat1oh {p. 71)
Indfctment {p. 72)

. This chapter also offers a discussion of the uses of civil and criminal discovery
procedures.
CIVIL COMPLAINT: PUBLIC NUISANCE

STATE OF IDAHD

In the Supreme Court

STATE OF IDAHO '
_ Plaintiff No. 8976

¥s.

New Motor Company
befendant

B e e
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COMPLAINT

The State of Idaho, plaintiff herein, by its Attorney General brings this
civi] action against New Motor Co,, defendant herein, and for its cause of action
cemplains and alleges as follows:

1. That this action 1s brought by the Attorney General, ldaho, in the name of
the people of the State of Idaho.
2. That defendant is owner of the factory [building] located at Ninth Street in
the city of Boise, State of Idaho, more particularly described as Lot No. &
_ at the corner of Main and South Straets,
g 3. That defendant for a considerable period of time has kept and occupied, and

: now keeps and occupies, said factory.

4. That defendant has been operating said factory since July 4, 1963, in such a
o~

|

manner as to cause excessive noise to emanate from the plant.
5. That said“noise has impaired the health of the plaintiffs making them nervous
and irritable, and has unreasonably interfered with their sleep.

6. This loud and offensive noise continues during the day and into the late

hours of the night.
7. Such noise is a public nuisance and interferes with the health, safety,

" welfare, and peace of the public,

Wherefore plaintiff demands that the defendant, its officers, ser-
vants and agents and all persons under its authority and control be
temporarily enjoined from maintaining and continuing to maintain a

public nuisance, and that on final hearing the temporary injunction be

made permanent,

£8
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Date: July 10, 1963

(signature of attorney)
Joe Marks
Attorney General
State House
State of Idahol

D1SCOVERY
Civil Discovery

The principal tools of civil discovery are: 1) requests for admissions of
fact and genuineness of documents; 2} Interrogatories directed at a party; 3)
production of documents and tangihle things, inciuding inspection of premises;
and 4) depositions of witnesses, especiaily of the opposing party's agents ar
employees.

Recommended Order of Discovery in a Noise ﬁbatement Case

*First Requests for Admissions of Fact and Genuineness of Documents

*Interrogatories to Defendants

*Motion to Produce

*Depositions

*Second Request for Admissions of Fact and Genuineness of Documents

*The Pre-Trial Conference

Pepalties for Refusal to Submit to Discovery

The precise rule controlling penalties for refusal to submit to discovery
will differ from court to court but will generally follow the Federal pattern.
Penalties range from a defau1£ Judgment to impgsition of ¢osts. To invoke a '
penalty, the usﬁa1 procedure is to file a Motion To Compel the discovery sought
and then to obtain on Order compelling the dfscovery. If that Order is disobeyed,

another Motion for Contempt is needed to impose penalties.

1 5 carmody-Wait 2d §§29:671, -:684, -:686 (1966).
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Oiscovery of EPO/NCO

Discovery 1s available to all parties in a civil action and can be a two-
edged sword, The EPQ/NCO should be prepared to submit to discovery. However,
certain items such as reports from independent expert consultants not to be

used at trial, where the expert was retained by the prosecutor {not the EPQ/NCO},

may be protected from discovery as part of an attorney's work product.

Defenses to Discovery

Except as to matters which come within the ever-narrowing ambit of privileged
information, most facts are discoverable if they are relevant. Even irrelevant
facts are discoverable {f they lead to discovery of relevant facts. Some
defendants may resist discavery for fear that things discoverad in a ¢ivil
proceeding could be incriminating and used against them in a subsequent criminal

prosacution. Such fears, however, are easily allayed by the entry of a Protective

' Order, Timiting the use of such information to the civil actian. o

Livil Discovery Forms
Plaintiff's First Request for Admissfon of Facts and Genuineness of
Documents/Sample

Plaintiff, through counsel, under the provisions of Rule 5 requests that
the defendant, Howard Horton, make the following admissions for purposes of
this action un1y; _

A. That the following documents, copies of which are attached as exhibits
hereto, are genuine:

1.1 Scale map or drawing of the defendant's premises {plant,
vehicle) and surrounding vicinity;

1.2 Photographs of defendant's premises {plant, vehicle, or device;

1.3 Table (Table IV ar Table V from Model Ordinance} from official

EPA publication no. {or 42 C.F.R § }H

8. That the following facts are true: 43
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2.1 That from August 1 to August 3, 1979, the defendant operated at 330
Jackson Street, Northampton, Mass. a certain power saw which produced sound;

2.2 That such sound was broadcast from that point daily for 8 hours per
day;

2.3 That the document Tisted in request Ne. 1.1 above is an official,
true, and accurate map (or drawing) as prepared and published by the [City of
Northampton] and is admissible in avidence under the provisions of [Fed. R.
Evid., 902.(5) or local rulel;

2.5 That the documents listed in request No. 1.3 above are official govera-
ment publications published by the U.S. Environmental Protection Agency in the
conduct of 1ts official duties and are documents which that agency is required
by Taw to publish (or, result from findings made by that agency pursuant to its
of ficial duties) and are admissible in evidence under the provisions of [Fed.

R. Evid. 902(5) or local ruiel;

{signature of attorney)
John Jones

340 Main Street
Northampton, Mass.

Interrogatories to Defendant, Howard Horton

TO: [defendant] Howard Horton
c/o [Defendant™s attorneyl

TAKE NOTICE that the following Interrogatories are submitted to you under
the provisions of [Federal Rule 33 or local rule].

When used.in these Interrogatories the term "defendant" or any synonym
thereof 1s intended to and shall embrace and include in addition to said de-
fendant all agents, employees, representatives, private investigators and others
who are 1n possession of or who have in any way obtained information for or on
behalf of the defendant.

These interrogatories are deemed continuing and supplemental answers
shall be required immediately on receipt of further ar different information
if the defendant directly or indirectly obtains such information from the time
answers are served to the time of trial.

1. State all sources of sound emanating from your (premises) between the
dates [ March 1-6, 1972 ] . State with respect to each:

{a) The nature of the source, specifically identifying the
machine, device, or other source by name, description
and use;

{b) The location of each such source;

{c) The frequency of times per day or per week when each 1s operative.

)



2. With respect to each source 1isted in Answer to No. 1 above, state
whether any tests, recordings, observations, samples or estimates of the sounds
generated by it have ever been made. If 50, state:

{a) The type of tests done;
{b} The dates on which they were done;
(c) The names and addrasses of all persons who did them;

(d) The names and addresses of all persons who now have cus-
tody of the originals ar copies of the reports of same.

3. State whether defendant or anyone known to i% has ever conducted any
tests, samples, recordings, cbservations or estimates of ambient sounds outside

its (plant, premises). If so, state:
{a) The type of tests done;
{b} The dates on which they were done;
{c) The names and addresses of ail persons who did them;

(d) The names and addresses of all persons who now have cus-
tody of the eriginal or coples of the reports of sams,

6. State with respect to the defense alleged in paragraph [ 1 of
defendant's Answer, each and every fact or opinian which is releVant to the
allegation that the excessive sound levels complained of result from activities
of persons other than this defendant. Identify by name, address, and nature of
sound produced, each other alleged sound source.

7. With respect to any other sources listed in Answer to No. 6 above,
state whether defendant or anyone to its knowledge, has ever conducted any
tests, samples, recordings, observations or estimates of the sounds produced by
such other sources or their contribution to ambiant sounds. If so, state:

‘{a) The nature, type and location where each. was made;
(b} The dates on which they were made;

(c} The names and addresses of the persons by whom they were
mage;

(d} The names and addresses of all persons who now have custody
of the originals or copies of the reports.of same.

8. With respect to the defense alleged in paragraph [ 1 of your Answer,
state with particularity all the methods, devices, and programs you have used
to avoid and prevent excessive sound emanating from your (premisesi. Also
state with respect to each:

e

ot



(&) When each was installed and/or made operative;
{b) Who designed each;

{c} Who constructed each;

{d) The cost of each.

9, Has defendant ever had professional consultation with respect to sound
control measures, devices, equipment or programs which have been made operative
or which are now proposed to be made operative? If so, state:

{a) The name and address of each such person;

{b) The data or dates of such consultations;

{c) The purpose and subject matter of such consultations;

{d} The names and addresses of all persons who now have
custody of the originals or copies of the reports of
such consultations.

10. Has anyone ever recommended to defendant the installatien or imple-
mentation of sound abatement equipment, devices or programs other than those
already installed or implemented? 1f so, state:

’ {a) The names and addreses of all such persons;
{b)} When such recommendations were made;
{¢) What was recommended;
f : (d) The names and addresses of all persons who now have custody
‘ ~ of the originals ar copies of the reports of such recom-
mendations.
11. Has anyone ever recommended any changes or alterations of the sound

contrgl, damping, or abatement equipment, devices or programs which defendant
has been or now 1s using? If so, state;

G e

{a) The names and addresses of the persons making such recom-
mendations;

{b) When such reccmmendations were made;
{c) What changes or alterations were recommended;
{d)} At whose request such recommendations were made;

(e) Whether such changes were made, [f so, by whom, when, and
at what cost. If not, state why the changes were not made.

®)
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(f) The names and addresses of all persons who now have custody of the
originals or copfes of the reports of such recommendatians.

12. State the address(es), title(s}, and capacity in which employed by
defendant of the person signing the Answer to these Intarrogatories. If such
person 1s an expert who has made any opinions or conclusions expressed in the
above answers, state what kind of expert and his or her qualifications.

13. State the names, addresses, and names of employers of all other persons
who participated in the preparation of the Answers to these Interrogatories.
With respect to each such person, state his or her expert qualifications if any
and identify by interrcgatory number the question or questions that each partici-
pated in answering.

14, State whether defendant will, without a Motion To Produce, furnish to
plaintiff's attorney at plaintiff's expense, copies of al) documents and tang-
ible things referred to in answer to Nos. 2, 3, 4, 5, 7, 9, 10 and 11. If so0,
attach same to the Answers to these Interrogatories or state at what date and
place they will be furnished. 1If not, state specifically all objections to
such production.

{signature of attorney)
John Jones
340 Main Street
Northampton, Mass.

Plaintiff's Second Request far Admission of Facts and Genuineness of Documents

PIafntiff. by its attorney, under the provisions of (Federal Rule 60 or
Tocal rule] requests the defendant to make the following admissiens for the
purposes of this action only:

A. That the following documents, copies of which are attached or have
been previously furnished to defendant are authentic and genuine:

1.1 Overlay to map, chart or dfagram previousiy attached to reguest l.1
of PTaintiff's First Requests for Admissfons, safd overlay showing the Tocatfon
of sound monitoring sites and sounds recorded, calculated or estimated;

1.2 Compilation of data showing recorded sounds stated piaces and times
taken by _ Stan Cole on behalf of plafntiff;

1.3 Campilation of data showing recorded sounds at stated times and places
taken for defendant by Bill Bel) ; .

1.4 Carrespondence from defendant to Jeff Hall dated Feb. 26,
1872  contairing admissfons by defendqnt‘concern1ng sound emissions;

8. That aach of the following statements are true:

2.1 The documents referred to in i.1, 1.2 and 1.3 above are summarfes or

" compilations of data, the basis for which are known to and have been made

available for inspection by defendant and are admissible in evidence under the ¢ 4
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provisions of Fed. R. Evid. 803 (6}
2.2 The correspondence items Tisted in 1.4 and following above contain
admissions by defendant and are admissible in evidence under the provisions of
Fed. R, Evid. 802{d){2} .

{signature of attorney)
John Jones

340 Main Street
Northampton, Mass.

Affidavit of Service

Peter Smith on oath states: on _ December 21 1978, I_served this
notice by mailing a copy to each person To whom it 1s directed.2

Motion to Produce Documents and Tangible Things

State of New York, Plaintiff herein, by its [Attorney General/City Attorneyl
moves the court for an order directing defendant to produce the follewing docu~
ments and tangible things relating to the merits of the matter in question in
thiﬁ gase for inspection and to be copied or photographed. The documents and
articles are; -

[Designate specifically the documents and/or things to be produced]
1. Lawn mower that is in possession of the defendant; ‘
2. Sales receipt for lawn mower;

3. A list of the names of witnesses expected to be called by
defendant's attorney at trial on this matter;

Said documents and/or things shall be produced on June 15, 1979,
at 10:00 A.M. at Room 6, the Courthouse, Tenth Street, Butler City.

Dated this 5th day of June, 1979.

{signature of presiding judge)
Judge Ted Wright
Superior Court

of Bay County3

2 1 [111nois and Federal Civil Practice Forms 746, (2d ed. 1965),
3 1d., at 756.
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Motion For Physical Inspection of Premises

State of Missouri, plaintiff herein, by its Attorney General, moves the
Court for an order authorizing the plaintiff, plaintiff's attorney, or plain-
tiff's duly authorized representative to enter upon Lot No. 3 located at the
corner of Magnolia and Meeting Streets [specifically designate the land or
propertyl and to inspect the factory [designate the property, object, or opera-
tion thereon] on the 10th day of February 1968 at 2:00 o'clock in the afternoon
{morning/noon) -
of that day.

Dated: February 2, 1968.
Enter: Judge Art Gibbes*

Criminal Discovery - Discussion

Although criminal discovery is now more Vimited than civil discovery,

there is a definite trend toward expanding its sc0pe.5 Depending an local

L]
¥

rules, discovery procedures for the prosecution in a criminal case may be both
i1m1ted and reciprocal’, t.e., if the defense requests discovery of certain
items, then the prosecution may move for similar {tems that are in the control
of the defendant.5 Some jurisdictions may grant discovery to the prosecutian
1ndependent of any prior request for discovery by the defendqnt.7 Other juris-
dictions aliow only the defendant to discover.

A trend appears to be toward encouraging discovery By the parties them-

se]v&s, without the necessity of a court order. However, since this trend is

4 1d., at 757.
5 practicing Law Institute, The Prosecutor's Sourcebook 302 (1969).

6 13A Bender's Forms of Discovery §8.01 {1968},

7 Fed. R. Cr. P. 16, 18 U.S.C.A., Notes of Committee on the Judiciary, House _
Report No. 94-247. €9
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not necessarily uniform, a form for a motion to compel discovery and inspection

1s included 1n this chapter.

Motion For Discovery and Inspection

Pursuant to the authority of Article , Texas Code of Criminal Proced-
ure, the District Attorney moves the Court to order the defendant to permit the
District Attorney to inspect and copy or photograph the following documents
and tangible cbjects which are in the possession of the defendant:

1, The certificate of title and registration of defendant’s motor vehicle;
2. The muffler that was removed from defendant's motor vehicle;

3. The names of any witnesses who heard the noise caused by the
tampered muffler;

NOTE: [Some jurisdictions may require that the party moving for dis-

. covery show that the documents and tangible objects that are
sought to be discovered are material and relevant to the cause
of action, Reasons for discovery must be included in the motion
in order to 1imit the scope of discovery and prevent “fishing

expeditions.”]

As the basis for this Motion, the District Attorney states that the objects
requested are material for the following reasons:

1. The certificate of title and registration {s necessary to determine
ownership of the motor vehicle,

2. The muffler is needed so that the prosecution can inspect it and de-
términe whether it has been tamperad with.

3. The names of witnesses are needed so that it can be determinad whether
the aperation of the moter vehicle exceeded the sound level,

The District Attorney would further show that the {tems sought are in the
possession of the defendant and cannot be examined prior to trial except by
court order. The materiality of the items requested will be further shown at
the hearing on thés motion. This motion is made in good faith and not for the

purpose of delay. .
" Respectfully submitted,

(signature of attorney)
John Jones
District Attorney

of Dallas County, Texas
Records Building

8 2 Tex. Crim. Forms §44.02 (1976).

67

kb A S it i om0



Certificate of Service

I hereby certify that a copy of the foregoing Motion has been personally
served upon James Smith, attorney for defendant, 100 Fifth Avenue, Dallas,
Texas, on this, the 10th day of May 1979.

(sTgnature aof attorney)
Jonn Jones
District Attorney

of Dallas County, Texas
Records Buflding

NOTICE OF VIOLATION

Section 11.3 of the Model Qrdinance provides;

[Except where a persen s acting in good faith to comply with

an abatement order issued pursuant to Section 11.2 (all,

violation of any provision of this ordinance shall be

cause for a (notice of violatfon} ... to be fssued by the

EPO/NCD or other responsible enforcement (agency official)

according to procedures (which the EPO/NCO may prescribe)/

set forth fn.....). —

Note that a notice of violation is not applicable to a public nufsance
action. :

Notice Checklist

The following checklist will assist enforcement offfcials in drafting a
notice of violatfon. Include:
*Name and address of person to be notified.
*Name and address of person giving notice.
" *Rpason for giiing notfce; . i

--required by statute
-~required by rules of court

*Statement of facts subject to receiving notice.
*Statement of authority requiring notice {if necessary).

*Date by which action required by notice, if any, 1s to be completed.

9 58 Am Jur 2d, "Nufsances” §57 (1971). 4
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*Date of notice.
*Signature of person giving notice or his agent.

*Acknowledgment or other authentication.lO

Notice of Violation - Form

3

To: Larry Morgan [namel
110 Madison Street [address]
City of Cactus, Arizona

You are hereby given notice by the City Attarney [public authority] of the
City of Cactus, County of Tree, State of Arizona, that you have violated
and are continuing to violate a provision of the Cactus Noise Control Ord-
inance.

Pursuant to Section 6.1 of the Ordinance, it s necessary that such noise
be discontinued or the following remedial method or procedure will be em-
ployed: A Civil Action will he commenced against you.

In the event of your failure to comply with the requ1remenfs of this notice,
you will be 1iable for a fine not exceeding 50 doTlars ($50.00) for each
day [week, month] that the noise continues.

Dated: September 11 , 1979.

Signature Janet Cleveland
Officfal TitVe Lity Attorneyll

ABATEMENT ORDERS

A}
J
-

Section 11.2 of the Model Ordinance provides:

(a) Except as provided in subsection (b}, in lieu of issuing
& notice of violation as provided for in Section_ I1.3,
the EPO/NCO or other {agency/official) responsible for
enforcement of any provision of this ordinance may fssue
an order requiring abatement of any source of sound or
vibration alleged to be in violation of this ordinance
within a reasonable time period and according to guide-
1ines {to be approved by appropriate authority] which
the EPO/NCO may prescribe.

{b} An abatement order shall not be {ssued: (1} for any vio-
lation covered by Section Il.1 {b); (2) for any violation
Of seeviivennuevannnansy OF, (3} when the EPO/NCO or other

10 13 Am Jur Legal Forms 2d §186.13 {1973).

11 13 am Jur Legal Forms (2d) §188:17 {1973).
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enforcement (agency} / (official) has reason to believe
that there will not be compliance with the abatement order.]

Abatement Order - Form

TO0: Hugh Black {name]
206 Airport Orive [address]
Sioux City, lowa

You are hereby required to abate the excessive noise that you have created
and maintained or are continuing coming from a lawnmower [source of sound

or vibration].

The creation of this noise is in viglation of §6.2.1. of the Sioux City
Noise Control Ordinance.

The nolfse must be abated within 2 [number] days [weeks, months] from the
date of this order either by discontinuance gr by the following described

remedial method:

In the event of your failure to comply with this abatement order, you will
be 1iable for a fine not exceeding fifty dollars {$50) for each day [week

~or month] the noise continues.

Dated: August 10, 1979 (signature of attorney)
Kenneth Moore —
City Attorney C
City Hall

Sioux City, fowal2

CRIMIMAL FORMS

Information

Richard Alexander, prosecuting attorney, in and for the county of

Harris, for and in behalf of the people of the Commonwealth of Virginia,

comés into sald court, in the second term thereof, in the year .
and gives tie court to understand and be informed, that David Gary

[ defendant] of 80 State Street [address) in sald county OF Harris and
Commonwealth of yirginia, neretofore, to: wit: On the 20th d3y of March,
1976,13 David Gary i&e?endant] in safd county of Harr{s Tntent{onaTTy
removed and rendered inoperative a noise control device on a Tawn mower
[set forth essential allegations of offense] contrary to the form of

12 13 Am Jur Legal Forms 2d §188:17 (1973).

13

o e R

Where offense is of a continuing nature {such as nuisance), add: "and

on diverse other days and times betweeén the day and the day of

19" [alleging the first date when the offense 15 claimed to
fiave been committedl. Mich., Crim. Proc. Forms, Form No. 108. ' b
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the statute in such case made and provided and against the peace and
dignity of the Commonwealith of Yirginia.

{s{gnature of attorney)

Richard ATexander

Prosecuting Attarney in and
for the County of Harris,
Commonweal th of Virginia

State of Virginia
County of Harris

Richard Alexander prosecuting attorney in and for said county, being
duly sworn, deposes and says, that he knows the contents of the fore-
going information by him subscribed, and verily believes the same to
be true as therein set forth.

__Robert: Scott_

Subscribed and sworn, to before me this  25th’ day of _ March
1976,

Clerk of Supreme Court for

Harris County, Virginia

Names of witnesses for Péople, indorsed on this information by .
at the time of filing the same:

Indictment

The Grand Jurors of the State of Maine, County of Young, upon their oaths
present that  Michael Taylor on the 13th day of October 1979, in the city of
Royal in the county of Young and within the jurisdictien of the court, unlawfully,
wiil? y a1

ully and malicious

d tamper with and damage the noise contral device

of a certain automobile belonging to  Brian Smith with the intent to remove
said device contrary to the provisions of the Maine Noise Control Statute and

against the peace of this State, the government and dignity of the same.

{signature of attorney)
Edward Hall

Attorney General

State House

Augusta, Maine

Date: November § 1979
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CHAPTER 7: TRIAL TECHNIQUES

SLMHARY
At the pretrial stage, the prosecutor is advised to tap the skills of a

variety of expert consultants to develop a clear understanding of the techni-

calities that certain types of noise prosecutions present. Considerable atten-

tion is paid to the details of selecting experts and on how to prepare them for

trail. The text also points ocut the information avaflable on neise, its causes

and affects, and how existing research can be brought to bear on a noise prose-

cution.
At trial, an ipitial task for the prosecutor is to qualify the expert(s}

chosen; page 78 provides a checklist of characteristics and qualifications for

experts, Ongce qualified, these experts (e.q., acoustical engineers, medicai

doctors, noise control officers) can contribute tolthe‘deve1upment of the testi-

monial evidence needed to support the requisite ]eve1 of proof required on each

of the various elements of the cause of action pursued {in the noise prosecution.
Chapter 7 contains a series of question and answer scenarios designed to

establish the parameters of proof needed to: 1) demonstrate the characteristics ;

of sound and hearing {p. 79); 2) show the adverse effects of noise {p; a1}; '

3) 11lustrate noiée contral techniques {p. B4); and 4)‘demon5trate the reliability

of testing procedufes {p. 85). This chapter also provides concrete guidance on

$t{11 another phase of trial, that of instructing the jury. [t offers sample

jur& instructions appropriate for the follewing causes of action: 1) public |

nuisance {p. 89); 2) property 1ine standards [p. 90); 3} motor vehicles {p.

92); and 4) tampering {p. 93).
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Preparing the Noise Violation Case

An interview with the noise control officer/police officer who investigated
the alleged violation should help the prosecutor develop a clear understanding
of the avajlable scientific evidence--svidence 1ikely to play a key role in
successfully prosecuting a noise vielater. In such an interview the prosecutor

should:
* Review the facts of the case;

* Ask the officer to draw a diagram indicating the location of
the noise source, the neighboring streets, and other site
features;

* Ask the officer to explain the mechanics and operation of the
noise measurement device used. (This 1ine of Inquiry will
solidify the prosecutor's understanding of the available scien-
tific evidence and alse allow the prosecutor to assess the
potential of the officer as a trial witness);

* Study and understand the noise measurement readings;

* Determine what written reports or other documentation the offiger
has prepared;

* Determine whether the officer has ever testified fn court;

It is often helpful during trial preparation to designate as chief consuit-
ant one expert witneﬁs who has had trial experience and who is familiar with
the broad spectrum of fssues in the case. The primary functions of the expert

consultant at this stage will be to help the attorney understand and coordinate

all the data gathered; and to determine what other data will be needed by way

of tests, samples, and research to fi11 in the gaps between the facts on hand
and those to be required at trial,

Presenting the Noise Violation Case

Because a nofse case fnvolves a substantial amount of technical and scien-
tific evidence, the risk of jury confusion must be anticipated. Demonstrative

and testimonial evidence will assume a ¢ritical role. i!i
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Typical demonstrative evidence for a noise prosecution might includa:
* A map of the area involved;

* Tape recordings of the noise;

* Records of recordings from the sound level meters;

* A diagram of the human ear in cases where hearing loss is an
issue; and

* The muffler or neise control device tampered with.

Lay testimony generally will also be important in the typical noise pros-
ecution. Lay witnesses are permitted to describe what they have heard and
whether the noise seemed to be excessive. They may describe the effect on their
hearing and the annoyance, inconvenience, and discomfort caused by the noise.

Noise control officers and police officers may be considered expert wit-
nesses, depending on local law. Appropriate expert witnessas usually include
acoustical, structural or mechanical engineers, instrument experts, and medical
doctors (audiologists and psychiatrists), and psychologists. The medical witness
typically completes the presentation of the case since much Ef the téchnica] evi-
dence together with lay testimony will farm the foundation for the hypothetical
questions posed to the medical witness.!

Use of Expert Witnesses

‘Experts may be used effectively at both the pretrial and trial stage. Ini-
tially, the expert may help to educate the prosecuting attorney on the technical
issues. The expert may also assist in secuhing and developing demonstrative
evidence for use at trial. In nofse prosecutions, as in others, expert testimony
may be based efther on actual observation or hypothetical constructs. An expert

might also be used effectively to demonstrate the operation of the sound meter

l(qggggicing Law Institute, Civil Litigation and Trial Techniques 95
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ar other sound measuring equipment to the judge and/or jury. Another important
use of experts is in dissecting evidence presented by the defense.Z

Selection of the Expert

In noise prosecutions, as in other cases involving a great deal of scien-
tific and technical evidence, the testimony of the expert witness can be a
crucial, perhaps deciding, factor in the outcome of the case.3 The selection
of an expert should fnvolve an assessment of the expert's professional experi-
ence in a particular noise-related discipline, previous publications, previous
courtroom experience, and whether a court is 1ikely to regard the expert as
1mpart1a1.4 The ability to communicate complex ideas using simple, easily

understood language is essential. Although it may be necessary to use more

than one expert to present the prosecutor‘s case, generaliy 1t 1s advisable to

use a single expert as the principal pre-trial consultant and witness.d

Preparing the Expert for Trial

Just as the expert witness prepares the attorney for trial by explaining
the scientific pfoblems, the attorney must prepare the expert for trial. Even
though the expert may have previously testified in a noise prosecution, he or

she should be counseted as to the exact nature of the specific case, the facts

2 In addition to some of the more standard texts and reference materials
on the use of experts, two valuable sources include M. Kraft, Usin

~ Experts in Civil Cases (1977}, and Fleming, "Environmental Litigation:
An Analysis of Basfc Strategies, Procedures, Substantive Rights and

Their Effects," 9 St. Mary's L.J. 749, 774.779 (1978).
3 see Harrison v. Indiana Auto Shredder Co., 528 F.2d 1107 (7th Cir.

4 Fleming, “Environmental Litigation: An Analysis of Basic Strategies,
Procedures, Substantive Rights and Their Effects,” 9 St. Mary's L.J.

749,775 (1978).
5 R. Keeton, Trial Tactics and Methods 310 (1954).
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™ which must be brought out to prove the prosecution's case, and the fypes of
guestions to anticipate on ¢ross-examination.

Sources of Information

Information on nofse, its causes and effects, is available to interested
persons through Federal, state, Tocal and private sources. Appendix E identi-
fies Federal agency sources. Potential sources of state and local infoermation
are identified in the follcwing paragraphs. These sources may contain informa-
tion directly related to the particular matter under investigation or may simply
provide background material on analogous fact situations.

Communities that have adopted the Model Community Noise Control Ordinance
may assign regulatory responsibility to a number of local entities. For example,
the Model Ordinance suggests that a hearing board or administrative court be
g established to hear ordinance violation cases, with local courts being utilized
E M only for administrative appeals. These administrative hearings are potential
sources of information as are worker compensation, occupational safety, or zon-
ing hearings.

The Model Ordinance also recommends various application, review, and plan-
ning procedures, all of which may generate documentary evidence, for example:

* Records and measurements reported by the owner or operator of a
commercial or industrial activity;

LI L v 4 airnin

* Sound level maps and long term noise control plans;
* Noise impact analysis of capital improvement pragrams;

Application for a special variance and application for extension
of time;

* Applijcation for a variance in time to comply; and application
for extension of time;

o, S T AT P
¥+

* App1icaticn§ to begin construction;

e e e

- * Reports of an independent testing agency certifying that sound
™ attenuation measures have been incorporated into the design and

~! . - construction of a structure;
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* Full land site reports;

* Sound analysis reports included within zoning ordinance or com-
prehensive plan approval; and

* W¥ritten disclosure of excessive noise levels upen the sale or
rental of a structure or property to be used for human habita-

tation.
In addition, the Environmental Protection Officer may be charged with various

review, recommendation and inspection responsibilities, all of which should
produce some form of written documentation.

By Federal law, a comprehensive environmental impact statement (EIS) is
required for all major Federal actions significantly affecting the environment.
Many states and some communities have adopted similar requirements. The compre-
hensive information contained in an EIS may help a judge or jury appreciate the
overall significance of noise problems and may help them relate noise to other,
more widely understood types of environmental pollution. The EIS document may ~
contain charts or diagrams useful fn the courtroom, as well as information on
noise experfs familiar with the Jocal area.

Direct Examination of Experts

Qualifying Experts: 1In General
The following facts and circumstances brought out in the testimony of the

witness tend to establish the qualifications of any expert:

* Educational qualifications;
--colleges attended and degrees obtained
=~ffelds 1n which degrees are obtained
«=3cademic honars awarded
--postgraduate studies and degrees obtafned
-=5ubjects of theses or dissertations
~--memberships 1n honor societies®

=1

6 18 Am Jur 2d Proof of Facts §21, at 152 (1974).
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Sample GQuestions and Answers Showing Characteristics of Sound and Hearing

An acoustical engineer, audiologist, or otolaryngologist may be an appro-
priate expert witness to testify about the characteristics of sound and hearing.

Q. We have here a case {n which excessive sound emissions are alleged. What
exactly s "sound"?

A. Sound is a vibration in matter, 1n a substance of some kind. We usually
speak of sound as traveling in "waves," similar to the waves on the ogcean.
(The water itself does not travel, but the wave motion does.) Similarly,
sound waves travel as successive vibrations through a substance. There
must always be & substance of some kind.

Q. What kinds of substances transmit sound?

A, Anything in which the molecules can "bump" against each other. Sound will
travel in air, of course, but also in water, in iron (as in a raflroad
track) and in most matter. In fact, 1t can travel better in a solid, like
the raflroad track, than it can in air.

Q. s there a science which is concerned with sound waves?
A.  Yes, the area of scfence which is concerned with the production, propaga-
tion, reception and control of sound waves is called "acoustics."”

D~ Q. What types of sounds are there?

S A. The word "sound" {s usually thought to mean only things that people hear,
but actually there is a wide range of sounds, most of which we cannot
hear. There are sounds of low frequency that are inaudible, but they may
be felt. At the other extreme, there are notes s¢ high that humans cannot
hear them, although dogs and other animals may hear them quite well.

Q. How 1s sound described? . :
A. Sound has speed, frequency, intensity, and duration. The speed of sound
in air depends on the density of the air. As a convenient base, we usually
_ say that sound travels 1,130 feet per second in dry air at 70 degrees F.
; and 2 barometric praessure of 29.92 inches of mercury. That {s, about 770
: m.p.h., although that speed is rarely achieved since we rarely find perfectly
dry air 1n nature,

Q. How do you define frequency and intensity of sound?

A.  The frequency of sound 15 sometimes called jts "pitch," and is what we
often refer to as "high" notes and "low" notes. Frequency s actually
the rate at which the sound waves arrive at a place, such as the ear,
Again, picture waves In the ocean, but now they are washing against a
shore. If the waves are far apart and only one hits the shore each minute,
then we can say the wave rate is one per minute. If the waves start coming
ashore more frequently, say three per minute, then we can say that the
“frequency" of the acean wave pattern is three per minute. Note that [
didn't say how big the waves were. They could be huge tidal waves, or tiny
ripples. The size or power .or the wave is fts "intensity."”

e e ey

i
i

. —
e



e o s

What are the frequencies of sound waves?
Sound waves are measured according to the number of waves that strike the

ear {or recording instrument} in a second. Between the peak of two waves
there is a valley, and these waves and valieys repeat in cycles, so we can
refer to frequency measurement as cycles per second, or ¢.p.s. The scien-
tific term for this is "Hertz" (Hz),

What range of frequencies can be heard by the normal human ear?

A good human ear can hear sounds with frequencies from 20 Hz to 20,000 Hz,
but the extreme ends are hard to hear. The most sensitive range is from
about 500 Hz to 5,000 Hz.

What is a decibel?
It is not a fixed absolute value, 1ike an inch or a frequency. Rather, it

is simply a ratio, telling by what proportion one vatue is greater or less
than another. To give a decibel system a base, 1t is presumed that an
acoustic pressure of 0.0002 dyne per square meter is zero decibels. This
is about the intensity of the faintest sound at 1000H; that a normal young
person can hear under the best Tistening conditiens. This would have to
be an extremely faint high note, almost as high as the highest note on a
piano. What is further complicated about decibels is that the decibel
scale fs not a straight-1ine measurement, but {s logarithmic. Thus, a
10-fold increase in acoustic power above the faintest sound that a young
person could hear is measured as 20dB. A 100 times increase in pressure
is 40d8, and so forth.

What range of decibels can humans hear?

That depends on the frequency. We hear, for example, sounds that have a
piteh in the top one-third of the plano keyboard better than other tones.
We hear treble better than bass. You might hear a soprano voice at 10dB
but 2 bass would have to hit you with 35dB to be audible. For this reason
some decibel scales are "weighted,” that is, the measurement system is al-
tered somewhat to fit a partfcular purpose. The difficulty in measuring
decibels is that an instrument must be made to measure what we hear. An
instrument would usually sense all sounds equally, no matter what the
pitch, while the human ear does not. To us, a treble note at 40 dB might
sound "Touder” than a low tone at 40 dB, but to an instrument recording

‘only pure acoustic pressure, 1t would show the same.

What can be done about that?

What we do fs alter the decibel scale to fit the job. For example, we
usually usa a measurement system called the "A-weighted" decibel scale,
abbreviated dB(A), so as to show sound intensity levels as sensed by the
human ear. Another factor considered in the "weighting" of a decibel
scale 1s the complexity of sound and the fact that it fs almost never

pure.

So a sound-measuring device can be made to compensate for this problem?
Yes, this and others. When more than one frequency is present, the meter
reads the over-all sound Jevel. 1t gives a result according to its cali-
bration, and if using the dB(A} scale, it adjusts its A-weighting pressure-
freguency receptions to give a decibel readout approximating what the
human ear would hear in total loudness,
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Q. What is noise?
A. Noise is highly subjective. But in gemeral when we say noise we mean a
composite sound, consisting of many combined frequencies and gqualities,

and that the cemposite sound is undesirable.

Q. Is Toud noise more harmful than loud music?

A. If a sound is Toud enough to be harmful, it makes no difference whether
it is a noisy jumble of frequencies without form or pattern, or a loud
pure tone. However, there may be a secondary psychological difference.
Music at 100 dB({A} may be exciting and stimulating, but so-called "noise”
at that level may be extremely annoying.

Q. At what point does a sound become harmful?

A.  That depends on many things, including the kind of person involved. No
tests are availahle that enable us to say with scientific certainty what
sound levels will always be harmful or what levels are always safe for
evéryone.  We do know what sound levels will cause discomfort and pain.

‘ Q. How is sound propagated?

: A.  Sound waves usually spread out evenly fn 211 directions from the source.

! If you toss a pebble 1n a quiet pool, the ripples spread out evenly in all
di rections, in concentric circles from the source. Sound waves do the
same, although in concentric spheres, or cone-shaped broadcasts.

Q. Do sounds change in frequency and intensity as they travel?
A. Frequencies which come from a statiomary source usually remain the same,

‘f‘? barring acoustical reflections, etc., and assuming the hearer is not moving
either. However, the power or intensity of the sound is dissipated as it
' traveis. There is a mathematical formula by which oane can calculate the
: spreading of the intensity of a sound wave. The intensity of a sound wave
! diminishes in propertian to the inverse square of the distance from the
source. In layman's terms, it is less loud the farther away you are.
Q. Does distance from the sound make it more toierable?
A.  No, not always. It is very rare to find a sound emitted in the middle of
a spherical space. A nolse made just above the ground really only has one
half of a sphere of air to travel in. And the sclence of acoustics has
i demonstrated that many changes can occur to a sound as it dissipates.
: Sample Question and Answers Showing Adverse Health Effects of Noise
5 The following questions would be appropriate to elfcit information on the
g‘ adverse effects of noise, A qualified otolaryngoiogist could bring out these
§
% facts, although other experts with similar background might be equally appropri~
i ate. |
[ : Q. Doctor, can exposure to loud sounds be harmful to humans?
‘ A. Yes, {f the sounds are loud enough, and/or the exposure long enough.
-
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How loud must sounds be to be harmful?

It 1s a function of intensity and frequency and time of exposure. A very
Toud forceful scund, 1ike the firing of a cannon while standing next to it
can destroy a man's hearing in a single burst. But hearing can become
impaired also by sounds of less intensity, volume, and loudness, if the
person is subjected to them long enough.

Does a sound have to be loud enough to be painful in order to cause damage?
No. Sound usually becomes painful at about 140 dB. Levels of 150 dB or
more may be found near the exhaust of jet engines and rockets, and expo-
sures to such sounds will cause rapid injury. That is why most 1ine crew-
men at jet alrports wear ear protection. For Tess severg exposures the
damage takes longer. Nonetheless, such exposures, day after day and week
after week, year after year perhaps, can causs temporary hearing loss, and
if further continued, that hearing loss can become permanent.

How do you determine whether a person is likely to sustain a hearing handi-
cap from sound exposure?

We know the percentage risk of developing & hearing handicap based on age
and the noise-exposure index in decibels. Research has been done on this
and data are available,

What is a decibel exposure index?

Simply put, 1t is a measure of the total amount of sound to which the per-
son has been subjected. We know that one measure of nofse-induced hearing
loss is the total amount of scund received. The {ndex is a function or
calculation of the exposure time to the sounds and the energy of dB of the
sound., We call it the 3 dB(A) rule, because every increase of 3 dB{A) in-
dicates a doubling of the energy of the sound. What this rule says is
that listening to a sound level of 90 dB{A) for 4 hours, for example, has
the same effect as listening to a level of 93 dB({A) for 2 hours. The
noise-exposure index would he the same for both. So, a lifetime nofse
exposure index would reflect the total amount of enerqy the ear has been
subjected to, expressed as the equivalent continucus sound level in dB(A).

Then you are using an average of all the varfous sound levels and hearing
times?

Not an average. It is hard to explafn, but et me use an example. Suppose
a person is exposed 20 hours per week to a sound level of 100 dB(A). A
calculation by the 3 dB(A) rule gives that a total sound level of 500. The
equivalent continuous sound level would be 97 dB{A). The effect of the
ear would be the same as if he was exposed to 97 dB(A) for the whole time.

What is the effect?

Exposure to loud noises, even though not for very many hours & week, if
continued iong énough, can have effects as damaging to hearing as extremely
Toud or painfully loud sounds have in a shorter time.

What kind of hearing loss can occur because of noise exposure?

The first losses are temporary. Usually what happens first is loss of the
ability to hear the high tones, the trebles, say batween 4,000 and 6,000
Hz. 1f the loss is caused by sounds in a particular frequency range, as
in 2 rock musician for example, the first T0ss is usually in the ability
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to hear sounds about 1/2 octave above the exposure notes. With repeated
exposures, these temporary losses become more permanent, the disability
spreads to lower tores, until eventually {t gets down to 3,000 Hz and
lower, which is within the frequency range of human speech. Then we begin
to have a real critical impairment, a difficulty in understanding speech,
a partial deafness.

Q. Can noise-induced exposures produce a permanent hearing loss that can
affect communication by speech?

A. Yes. Such loss may be temporary, permanent, or both. It s caused by
destruction of certain inner ear structures which are {mpossible to replace
or repair, the so~called organs of Corti. The amount of loss varies from

person to person.

0. Are the sound energies and frequencies recorded at point A here harmful?
A. Do you mean physically harmful, likely to cause hearing loss?

Q. Yes, at Veast let me begin with that question.

A. 1 can only say that the sound level at A creates a risk of {nner ear damage
and resultant hearing less, if imposed upon certain kinds of peopie long
enough.

G. Of the type of people who are exposed to this noise, can you calculate
what the hearing handicap risk 1s at A?

A. Yes, Using the recorded noise Tevels and knawing that the largest group

TN of adults exposed to those sounds about hours per week, and that it

has been there for over 10 years, we can calculate the equivalent continu-
ous sound level in dB{A)} at 100. Of those who have been hearing that
spund that often for 10 years, we can determine that $lightly over 20% now
have the risk of suffering noise-induced hearing loss.

Q. If we have proof here that there are 326 people who have such exposure,
how many are 1i{kely to suffer harm?

A, 1 would say the risk is that about &5 people will suffer some degree of
hearing loss because of the defendant's noise broadcast. 1 am talking
about actual physical organic inner ear hearing loss. Many more would
suffer adverse effects which are not objective medically but nonetheless
real. They may suffer from the psycholegical effects. .

Q. What are those? .

A.  These are things like annoyance and discomfort, nervous tension, sleep-
lessness, and the 1ike. Noises can cause these symptoms even though not
intense enough to cause actual physical damage.

Q. Are these kinds of affects nonetheless real?

A. They may he more real to the victim of the sound than are the subtle,
stowly building effects of organic hearing 10ss. When a person cannot
sieep properly because of noise, that person often becomes irritable and
cranky. Sometimes resistance to disease is lowered. Continuing high
noise levels can be quite bothersome and actually interfere with the qual-
fty of 1ife. It is not a colncidence that we associate relaxation, happi-
ness, and serenfty with "peace and quiet". Hoise and confusfon, espec{ally
nofse in Targe, long doses, definftely Jeads to irritability, temper flare-
ups, nervousness and antisocfal behavior. ’
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Q. Are these kinds of things permanent?

A. There are many possibilities; 1'11 describe two. Suppose, due to excessive
sound lavels, a person cannot get the proper amount of sieep for many
days. Suppose also that this person is made nervous and irritable bacause
of the noise, and complains about it often. How suppose that as a result,
resistance to disease sets in and the person gats some infection, such as
a virulent flu, pneumonia or the 1ike. Such a disease might leave perman-
ent residual difficuities. Or, a person with high blood pressure might
find it aggravated by exposure to continuous or repeating loud nofses.

Q. What are the percentage risks of such subjective effects to a population
subjected to high noise levels?

A. MWe cannot say. We know that more people complain about this kind of thing
than actually have objective hearing lToss. Again, it depends on the indi-
vidual -- age, time of exposure, 1{ving habits, and condition of health.
Also, if the noise is a constant one, some people become acclimated to it.

G. So if a person can become used to the noise, and adjust to it, it is no
longer a problem?

A. 1t may be worse, in the long run. A person who is annoyed by the sounds
may take self-protective measures {f avaflable, and try to reduce the
sounds being heard, thus protecting and preserving the inner ear. But the
acclimated {ndividual may just subconsciously ignore the noise in his
head, not knawing that the ear is hearing the nofse anyway, and slowly but
surely causing a hearing impairment.

Sample Questions and Answers to Show Noise Control Techniques

An acoustical engineer would be gqualified to discuss the techniques avail-

able for controlling noise.

Q. What can be done to prevent or reduce excessive sound levels?

A.  Well, there are a number of approaches. First is personal protection,
which means some way of covering the ears to keep the sound cut. The
second way s by environmental control.

G. What do you mean, envirommental control?

A. Keeping the sound levels down in the affected environment. What we are
talking about is reducing the amount of noise produced by the source,
reducing the amount of noise transmitted through air or buildings, and
revising operational procedures.

Q. How can revising cperation produce reduced noise effects?

A. Simple, according to the 3-dB rule, for every haiving of the exposure tima,
doubiing the energy (i.e., an Increase of 3 dB) s permissible without in-
creasing the risk. Suppose you have a machine which cannot be operated
without producing 98 dB, no matter what one does, but it can be made more
efficient and can be run only B hours par day instead of 16 through effi-
cient management and time utilization. Cutting the time in half has the
same effect on those exposed as if the sound produced was reduced to 95 d3.

w
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Q.
A,
Q.

How can cne achieve the other two types of environmental control?

The control techniques are similar in each type. On one hand we try to
reduce the sound coming from the scurce, and on the other we try to reduce
the sound traveling to the injury risk area.

What are some ways to control sound in the envirgnment?
We use the same laws of acoustics that can cause excessive neise, only we
turn them to our advantage. What we do is get the sound to dissipate its

enerdy harmlessly.

Tell us some ways this can be done.

Well, distance is one way. Keep naisy things far away, because sound de-
creases its energy with distance. Damping devices and barriers are another
approach, Things like thick fabrics, fiberglass, cork, acoustic tiles,

all serve to "soak up" sound. What they actually do is break up the sound
waves and get them reflecting and refracting in tiny microscopic spaces
between the fibres, until they dissipate their energy.

How You1d you recommend the reduction of sound levels to tolgrable

Tevels?

Well, there is nothing we can do about pure distance, without moving either
the source or the affected place, but we can make the sound move farther
in getting there by installing baffles that the soundwave must pass around,
The offending sources can be surrounded with absorbing panels and baffles.
The walls in defendant's premises can be coated with a damping substance.
The large walls can have separations in them, or portions made of a differ-
ent materfial, to impede sound waves from making a “sounding board" amplifi-
cation in them, Wherever there are vents or stacks which cause a rushing,
roaring and similar sound, these should be equipped with muffling devices,
1ike a car muffler. These devices serve to break up the soundwaves and
lengthen their travel distance to the outside.

Ara these remedies feasible with today's technology?

Yes. Al1 are within the current state-of-the-art knowledge and capabili-
ties. They are on the market, or easily fabricated.

Is there any reason why defendant could not have installed noise control
measures such as these 7 years ago?
The technology was available at that time.

Thank you. Defense counsel may cross-examine.

Questions and Answers to Establish Reliability of Testing Procedures

e e e AR bR R 3R T3 e e T L

Either the acoustical engineer, the noise control officer or police officer

(assuming the latter two have appropriate background and training) may testify
as to appropriate and/or actual testing procedures. The following facts and cir-

cumstances, among others, tend to establish that a scientific device, process,
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or technique is sufficientiy reliable that evidence resulting from its use may

be admitted in court:
* Manner in which the device works;
* Range of usas of the device;

* Theoretical possibility of errors in design, manufacture, maintenance,
or operation of the device;

* Nature and relevance of errors that may occur;

* Routine maintenance, quality control procedures, and other precautions
against errors;

* Results of tests af reliability and accuracy of device;

* Validity of statistical evidence of reliability;

* Dpinfon of expert as to reliability./

Testimony eliciting this type of informétion constitutes the first part of
" the foundation necessary before evidence produced by sound measuring devices

may be admitted in court. In courts where judicial notice of sound measuring '
device relfability is taken, this step may not be necessary, but it must be dem-
onstrated in all cases that the particular equipment used by the officers was

of an appropriate type and in proper wdrking condition, and that the person
using the dévice was qualified to do so. Testimony to bring out these factors
fn an officer's testimony is discussed on page 30, supra.

Q. Have you seen the noise sources complained of here?
A, Yes.

Q. Do you know what the characteristics of sounds from that place are?

A, In a general way, yes. I cannot trace for you the path and changes in
‘each and every sound wave, but that is not necessary for an evaluation of
the site as a sound source, ’

Q. What is your evaluation of the place as a sound source?

A. It fs definitely a source of sound. As has been admitted, the facilities
there are of a large number and emit sounds of various kinds. These sounds
come from different points, but to a distant l1istener, they seem blended

7 2 Am Jur 2d, Proof of Facts, §3, at 545 {1974).
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together, and in a large part they are. The structure of the place and
its surroundings are not acoustically designed, and do little to reduce
the dB levels.

How do you find cut to what extent this is true?
The best way is not by trying te trace and calculate each sound, but simply
to measure it at different placas,

Have you done this?
Yes.

wWhen?
On 19 and we conducted

tests as selected places in the vicinity.

Where were these done?
We put fnstruments at the locations indicated on the map there.

What kind of instruments did you use?
We used which are the commonly accepted standard

instruments used to measure sounds in this kind of sampling network.

Do these have to be calibrated prior to being used?

Yes, they are checked out prior to use by taking readings on them from a
known sound source, a series of pitches and intensity that we create elec-
tronjcally, to make sure that the instrument 1s reading correctly.

Who did this?
I did 1t, together with a technician who worked under my supervision,

Why did you select those particular locations for the samplers?

We salected lecation A because 1t 1s in the center of the area where we
were {nformed the most complaints came from. We put other instruments at
B, and at C, in 1fne with A and the suspected source to check the intensity
levels and dispersion of the sound. We put one at D, in another direction,
85 compass degrees from the suspected source, as a control.

Were you able to find any sound levels?
Yes, there were sound levels of some type all the time. We were interested
in the type of sound and its source.

Were you able to find the source of any sounds?

Yes, there were some general background noises, such as birds, leaves
rustling 1n the winds, Tocal auto traffic and such, and there were sounds
which came from defendant's facility.

How were you able to find the source of the latter sounds?:

In three ways. First, we ran the instruments at night, on weekends, and
other times when the defendant was not operating. We found increased
sound levels on all fnstruments when it was operating as compared to when
it was not. Second, two of the instruments, at A and D are capable of
sensing the direction from which the sounds come. When the levels con-
sisted only of background noise, {.e., when defendant was not operating,
the sounds did not come from any one direction more than others, particu-
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larly. But when defendant's operation started up, the increase in sound
levels showed as coming from a definite direction. At A they came frem

the direction shown by the green arrow here on the map. Paint D is 85%,
almost at right angles on the compass, from A. The instrument at D showed
the source of the excess sound to be from the direction shown by the blue
arrow. By extending these two vector arrows until they cross, as here,
[demonstrating] we see that they pinpoint the source of the sound, here,
right on the defendant's premises.

Q. What is the third way to find this?

A. By experience and in the scientific literature, and from what has been
discovered about defendant's operations, we know certain kinds of sounds
to be typical of its Kind of activities. We found that the sounds we

recorded fit these characteristics.

Q. [Hd you record the sounds so they can be played back?
A. | made graphic recordings, showing the sounds as patterns on a graph paper

roll.

Q. You have referred to the sound from defendant's premises as "excessive"
noise. What do you mean by that?

A. I mean that it {s not only more sound than the usual background noise, but
1t 1s sound which may have had adverse ifmpacts on human health and welfare.

Q. Inwhat areas?
A. At point A, over % of the time, we recorded sound at levels for which

adverse heatth impacts have been noted.

Q. What about other places? What levels did you record?
A. Hell you see here on this table the various sound levels taken from each
location on the dates stated. On this other exhibit we have made a graph
. showing the average recorded levels in dB(A) at each place.. Note how it
is highest at A, and shows the average sound levels at A to be __ dB{A)
when defendant was operating.

Q. N?y a;e the levels higher at & than at C when C is actually closer to the
plant

A,  There are several explanations for this. First, much of the sound from
the plant comes from 1ts upper level and roof portions. The bulk of the
building {tself tends to shield recordings at C from the direct energy of
these sounds. They get to C by diffraction and reflection. Further, we
see on this photograph that there are trees and shrubs ¢lose to C which
tend to absorb sound waves. Now take A in contrast. It is stands in a
direct line from the upper sound sources. The building further ocut has e
wall, here, which is hard and smooth and makes a very good reflector,
bouncing sound back towards the source, Also, we noted that instrument C
is in the "green belt." During the nighttime operation especially, the
temperature of the air, and its density, is often quite a bit diffarent
there than right at the source. I have the opinion that this causes a
refraction of sound waves from sources near the surface, before they get
here to C. Some of these are reflected downward to be absorbed by the
lawn and shrubs, but others are rafracted upward, where they join with
those from the upper sources. The net result of all these is that the ql'
vicinity of A is a "hot spot" of noise, so to speak, where sounds coming
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from defendant's sources are modified and ampTified by the environment to
produce a very unpleasant and annoying, if not dangerous, sound level,

SAMPLE JURY INSTRUCTIONS

PubTic Nujsance

Plaintiff's Requested Instructions

1. Plaintiff's Theory and Claim

The State {plaintiff) theorizes and claims that the defendant created ex-
cessive noise which emanated from its plant and which caused a public nuisance
within the meaning of the laws of this State. According to the plaintiff's
claim, the public nuisance existed from August 1962 to August 1963. The State
further claims that this poTlution created a hazard to the health and safety of

the public.

11. Public Nuisance - Definition

A public nuisance is defined as an activity, or cenduct, or a set of cir-
cumstances that causes significant {nterference with or damage to the health,

safaty, peace, convenience, or comfert of the public. A public nuisance cons-

.tftutes interference with a right common to the general public.

Under the law of this state, when a manufacturing establishment unreason-
ably creates any sound which endangers the health or safety of any person or
praperty or & sound which injures any person or property, that manufacturer

is creating a public nuisance.

111. Pubifc Nuisance - Elements of Proof

The State has the burden of proving by a preponderance of evidence that

the defendant caused a public nuisance.

The elements of public nufsance which the State must prove by
a preponderance of the evidence are:

1. That interference with a right common to the general public took place;
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2. That the interference was unreasonable; and

3. That the public right 1s a substantial right.

If you find that these three factors existed at the time in question and
that the public health, safety, peace, convenience or comfort was endangered,

then you must find that a public nuisance exists.

IV. Nuisance - tvidence of Nuisance

Yiolation of Ordinance

You are instructed that:

No person shall unreasonably make, continue, or cause
to be made or continued, any noise disturbance.

Noise disturbance means: any saund which (a) en-
dangers or injures the safety or health of humans or
animals, or (b} annoys or disturbs a reasonable per-
son of normal sensitivities, or {c) endangers or in-
Jjures personal or real property.

If you find from the facts that the defendant was engaged in any of these
prohibited activities, then you may find that the defendant has committed a pub-

Ti¢ nuisance.
LR 2

Property Line Standards

Plaintiff's Requested Instructions

I. Property Line Standards - Violation of Ordinance

You are instructed that:

No person shall operate or cause to be operated on
private property any source of sound fn such a man~ .
ner as to create a sound level which exceeds the
1imits set forth for the receiving land use category
in Table I below when measured at or within the
property boundary of the receiving land use.

TABLE I. SOUND LEVELS BY
RECEIVING LAND USE

Receiving Land Sound Lave)
Use Category Time Limit, dBA
R-1,R-2,etc. (AJa.m.- Ly
{Bip.m.
89




{Restidential,Public

N Space, Open Space,

Agricultural or (8)p.m.- L2
Institutfonal) {AYa.m.
c-1,C-2,atc.
B-1,B=2,etc.
{Commercial or At A1l

Business) Times L3
M-1,M=2,8tc. At Al
(Industrial) Times La

If you find from the facts that the defendant was, during any of the time
in question, in violation of the terms of that statute, then you may consider

the evidence of property line standards.

11. Property Line Standards - Elements of Proof

The Stata has the burden of proof [by a preponderance of the evidence/heyond

s

. a reasonable doubt] that the defendant caused a source of noise to exceed the
1imits set farth for certain receiving land use categories.

}‘ The elements of a property line standards violation which the plaintiff

? must prove [by a preﬁonderance of the evidence/beyond a reasonable doubt] are

the following:

+

! 1. That a person operated or caused to be operated on private property a
! source of noise;

i

2., That if the noise occurred in a residential zone or in a public space,
agricultural or industrial zone, the nofse exceeded the sound level

1{mits for the day or evening; and

3. That the noise exceeded the standard set for the receiving land use
category when measured at or within the property line.

If you find that these three facts occurred at the time in question, then
: you must find that the defendant violatad the property line standards provision

N of the statute.
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Mator Vehicles
Mator Venicles ~
Plaintiff's Requested Instructions

1. Motor Vehicles - Violation of Qrdinance

You are Instructed that:

No person shall operate or cause to be operated a public
or private motor vehicle or motercycle on a public right-
of -way 4t any time in such a manner that the sound level
emitted by the motor vehicle or motorcycle exceeds the
level set forth in Table II.

1f you find from the facts that the defendant was, during any of the time
in question, in violation of the terms of that statute, then you may consider

the evidence of motor vehicle violation.

TABLE 11

MOTOR VEHICLE AND
HOTQRCYCLE SOUND LIMITS
(MEASURED AT 50 FEET
OR 15 METERS) o

Sound Level in dBA
Speed Limit Speed [imit

: 35 MPH Over 35 Stationary
Vehicle Class or Less MPH Run-up
Motor Carrier ¥Yehicle 86 30 aa
engaged fn interstate
commerce of GYWR or GCWR
of 10,000 1bs. or more
A1l other motor vehicles A B -
of GVWR or GCWR of 10,000
1hs. or more
Any motorcycle c D -
Any other motor vehicie E F -~

or any combination of
vehicles towed by any
motor vehicle
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1I. Motor Vehicles - Elements of Proof

The State has the burden of proving (by a preponderance of the evidence/
beyond a reasonable doubt] that the defendant violated the law of this State by
operating a motor vehicle in excess of the sound level set by the statute.

The elements of proof which the State must prove {by a preponderance of
the evidence/beyond a reasonable doubt] are:

1. That the defendant operated or caused to be
operated a motor venicle or motorcycle on a
public right-of-way; and,

2. That the motor vehicle or motorcycle was
operated in such a manner that the sound
Tevel emitted exceeded the limits set
forth in the ordinance.

If you find froem the facts that these two conditions existed at the time

in question,.then you must find that the defendent violated the motor vehicle

provision.

Tampering Sanctions

Plaintiff's Requested Instructions

I. Tampering Sanctions - Yiolations of Ordinance

You are {nstructed that:

| The following acts or the causing thereof are pro-

hibited:

(a} The removal rendering inpperative by any
person other than for purposes of maintenance,
repair, or replacement, of any nofse control
device or element of design or nofse label of
any product identified under Section 4.3.6. The
EPO/NCO may, by regulation, 1ist those acts which
constitute violation of this provision.
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(b} The {intentional) moving or rendering naccurate
or {noperative of any sound monitoring instrument
or device positioned by or for the EPQ/NCO, pro-
vided such device or the immediate area is c¢learly
labeled, 1n accordance with EPQ/NCO regulations,
to warn of the potential illegality.

{¢) The use of a product, identified under Section 4.3.6,
which has had a nofse control device or element of
design or noise label removed or rendered jnoperative,
with knowledge that such action has cccurred.
If you find from the facts that the defendant was, during any of the time

in question, in violation of the terms of that statute, then you may consider

the evidence of tampering.

11, Tampering Sanctions - Elements of Proof

; The State has the burden of proof [by a preponderance of the evidence/beyond
: a reasonable doubt] that the defendant removed or rendered inoperative a noise
: control device.
? The elements which the State must prove are the following:
1. The product-alleged to have heen tampered with, was
required by law to have a noise control device, ele-
ment of design or labhel;
2. The defendant removed, rendered inoperative, or caused
to be removed a noise control device, element of design
or .label; and
3. This removal or rendering inoperative was not for the
purpose or repair, replacement or maintenance of the
i . product.

% A separate action for the use of a tampered product also lies., The following

elements are needed:
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1. The product alleged to have been used improperly
was regquired by statute to have a noise control
device, element of design or noise label; and
2. The defendant made use of a product, whose noise
control device, element of design or noise label
had been removed or rendered inoperative.
If you find that these factors existed at the time in question, then you

must find the defendant in vielation of the tampering prohibition.
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CHAPTER 8: FEDERAL PREEMPTION

NOISE CONTROL ACT QF 1972, 42 1).S.C. 4901 et seqg.:

.o.[wlhile primary responsibility for control rests
with the state and local governments, federal action
is essential to deal with major nofse sources in commerce,
control of which require national uniformity of treatment.

SUMMARY

Often, a state or local nrosecutor of noise violations will confront the
issue of the interaction between Federal and local authority for noise contral,
The Noise Control Act of 1972 stated the intent of Congress that noise control
be a cooperative effort between the Federal and local governments. That Act
placed primary autherity for control of naise with State and local governments
subject, however, to preemptive federai authority in particular contexts where
a pervasive scheme of Federal noise regulation was in existence.

In genefa1. the test of whether‘hoth Federal and local noise regulations
may operate, or whether local regulations must give way, 1s whether both regu-
lations can be enforced withaut interferding with the Federal regulations in the
field, and.not whether Federal or local regulations are afmed at similar or

different objectives.
Federal preemption of nofse control is most pervasive in the area of air-

craft noise, although even here some noise controls may be applied by states

and localities, provided that these controls are not discriminatery and do not

substantially interfere with interstate commerce.
~ Interstate rail and motor carriers also fall within the potentfally preemp-

tive umbrella of Federal nofse controls. However, local enforcement authority

‘may be exercised in those circumstances where local noise standards are identical

to those prescribed by Federal regulation.
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Federal preemption also touches products requlated by the Envirenmental
Protection Agency as major noise sources, although this preemption is not as
pervasive as it is in the case of afrcraft or interstate rail and motor carrier

noise.

THE PREEMPTION DOCTRINE AWD THE CONSTITUTIONAL BASES FOR FEDERAL, STATE AND
LOCAL "NOTSE REGULATION

The preemption doctrine has its roots in the Supremacy Clause of the

Constitution:1
This Constitution and the Laws of the United States which shall
te made in Purswance thereof;... shall be the supreme Law of the
Land; and the Judges in every state shall be bound thereby, any
Thing in the Constitution or Laws of any State to the Contrary
notwi thstanding.

In short, whare state regulation interferes with or {s contrary to the laws
of Congress, it must yield.2 Yet, the field of noise regulation is one in which
i both the Federal and state governments have solid constitutional bases for in- -
' volvement. The police powers reserved by the Constitution to the states (and ‘
delegated to local jurisdictions by state enabling legislation) afford strong
support for state and local efforts to protect the public health and welfare
thfough regu1ation'of noisé.
As state police powers fnfringe upon Federal reguiatien of commerce, how-

ever, the 1ikelihood of preemption increases. The Supreme Court enuncfated the

classic preemption test in Cooley v. Board of Wardens.3 The essentfal determin-

ant 1s whether commercial regulation by a state "admits of only one uniform sys-

tem or plan of regulations.” If this is the case, regulatory power is exclusively

L y.s. Const. Art. VI, cl. 2.
2 gibbans v. Ogden, 22 U.S. 1, 9 Wheat. 186 (1824).
3 53 U.5. 298, 12 How. 298 (1851). ‘
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Federal, But, where subjects of commerce require "that diversity [of regula-
tion] which alone can meet Jocal necessities,” concurrent efforts at all levels
are apprepriate, undar the Caoley test.4

The Noise Contrel Act of 1972, as amended by the Quiet Communities Act of
1978,5 envisions joint enforcement responsibilities for the Federal and state
governments. With some exceptions, Federal noise control efforts center on
identifying noise sources in commerce and on establishing product performance
standards for manufacturers. In contrast, state and local efforts under nuisance
theory (see Chapter 2, supra) and local nofse ordinances usually have focused
on the control of environmental nofse through zoning, operational restrictions,
and other prohibitions {both subjective and objective) against excessive noise
rather than on settfng specific requirements for new articles in commerce. Where
a state or Tocal Noise Control Ordinance employs performance standards for new
products at the time of sale, the standards are not preempted if they are ident-

ical with Federal limits, and thus assure uniformity.

AREAS OF FEDERAL PREEMPTION AND RESIDUAL STATE AND LOCAL AUTHORITY

Transportation Noise
Afrcraft and Airport Noise Regulation -« The area where Federal preemption of

noise control has generated the most controversy and uncertainty {s airport and

aircraft noise. Much of the controversy stems from the fact that while extensive

4 This batancing of national uniformity versus loca) sensitivity has been
expanded 1n subsequent cases. - Far example, in Hines v. Davidovitz, 312
U.S5. 52, 67 {1941), preemption of local regulation was dependent upon a

“'showing that the law in question was "an obstacle to the accomplishment
and execution of the full purposes and objectives of Congress." Similarly,
in Florida Lime and Avocada Growers, Inc. v. Paul, 373 U.S5. 132 (1963),
congressional intent was deemed to be dominant in deciding on the coexis-
tence of Federal and state regulations.

542 U.S.C. §4901 et seq., as smended (Supp. 1978).
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Federal aviation requlations apply to airports and aircraft,B few airports are o~
Federally owned and cperated. In fact, states, or elements of local governments,
own and operate most of the airports around the country.

In 1962 the Supreme Court held that municipal airport operators could be
held 1iable for noise-related disturbance and damage under the theory of fnverse
condemnation.” In part to reduce their 1iability exposure, some lacalities re-
sponded with curfews, welght 1imitations, minimum altitude standards, and even
absolute landing prohibitions. Most of these efforts failed under judicial
scrutiny, however, as courts held that the municipal police power must yield to
the pervasive scheme of Federal aviation regu]at‘luns.8

Subsequent court decisions have created a "proprietary" exception to Feder-
al preemption of aircraft noise control, allowing certain limited restrictions

which are non~discriminatory, reasonable, and focus on reduction of land impacts

~~

[

6 The Federal aviation regulations that generally supplant state airport
noise fnitiatives are based on the Federal Aviation Act of 1988, 49 U.S.C
§1301 et seq., as amended by the Noise Contrel Act of 1972, 42 U.S.C
§4901 et seq. Under this scheme, the Federal Aviation Administration
(FAA) 75 required to set rules and standards “to provide for the control
and abatement of afrcraft noise and sonic boom," and t6 {ncorporate
these standards inte aircraft certificate requirements.

The FAA has set operational requirements for jJet aircraft, prohibiting
airspeeds which would cause sonic baoms (Air Traffic and General Operating
Rules, 14 C.F.R, §91.55), and has Tssued advisory guidelines on takeoff
and approach procedures. The FAA has issued numerous aircraft noise pers
formance standards, the most significant belng Federal Aviation Regulations
(FAR) Pt. 36 (14 C.F.R. Pt. 36), commonly referred to as FAR 36. The Environ-
mental Protection Agency through a six-step procedure, may consult, recom-
mend, submit standards, and request that they be raviewed (49 U.S.C.
§1431(b¥(2), as amended (Supp. 1978}.

7 Griggs v. Allegheny Co., 369 U.S, 84 (1962).
8 see, %;3., City of Burbank v. Lockhead Air Terminal, Inc., 411 U.S. 624
18737,
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rather than on aircraft f]ight.g The essential argument is that as a concomit-
ant of being 11able for aircraft noise, the airport proprietor should have some
authority to control it.

In sum, Federal control of airplane noise performance continues to be per-
vasive, although allowing some room for state or local enforcement of noise
limits. Imposition of afrcraft weight 1imits and interference with flight paths
generally are outside the scope of state and local noise reguiation. As pro-
prietors of airports, however, localities may exert some control over hours of
operation and initiate other procedures to minimize noise in residential areas
that are non-discriminatory and not overly disruptive of interstate commerce.
That these latter activities have been allowed suggests that a more permissive
view of state and local airport noise regulation may be evolving.

Land use controls establishing permissible activities in zones of land
are well within state and local perogative. Thus, receiving land use
actions envisioned under Article VIII and X of the Model CGrdinance {Appen-

dix C] are immune from any assertion of preemption.

Interstate Rafl Carriers and Motor Carriers -- Interstate carriers such as rail-

roads, trucks, and buses, are coversd by the Noise Control Act of 197210 and by

9 See National Aviation v. City of Hayward, al., 418 F. Supp. 417 (N.D. Cal.
T1976) (efty ordinance prohibiting aircraft exceeding a certain nojse level
from landing upheld); British A{rways Bd. v. Port Authority of New York,

558 F.2d 75 (2d Cir. 1977) (Port Authority has authority to abate, through
temporary ban, Concorde-generated noise); San Diego Unified Port Dist. v.
Gianturco, 457 F. Supp. 283 (S.D. Cal. 1978) (preliminary injunction granted
to local airport proprietor against State of California which had sought

to impose an aircraft curfew as a condition to fssuing a variance from
noise standards appiicable to afrports).

10 42 U,5.C. §4917 (1977) {regulation of motor carrier noise emissions);
42 U.S5.C. §4916 (1977) {regulation of surface rail carriers).
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Environmental Protection Agency and Department of Transportation regulations,l!

The preemptive character of Federal involvement in interstate carrier
noise regulation 15 as follows: sfate and local authorities are not permitted
to adopt or to enforce standards covering the same operations the Federal stand-
ards control unless those standards are identical to Federal standards, without
the EPA Adminfstrator's approval. The Noise Control Act is explicit:lZ

No State or political subdivision thereof may adopt or enforce any
standard appiicable to the same operation of such motor carrier,
unless such standard is identical to a standard applicable to noise
emissions resulting from such operation prescribed by any regulation
under this section.

{2} Nothing in this section shall diminish or enhance the rights
of any State or political subdivision thereof to establish and en-
force standards or controls on levels of environmental noise, or to
control, license, regulate, or restrict the use, operation, or move-
ment of any product if the Administrater, after consultation with the
Secretary of Transportation, determines that such standard, controil,
Ticense, reguTatfon, or restriction {s necessitated by specfal local
cenditions and is not in conflict with regulations promulgated under
this section. -

The above language applies to motor carriers but is nearly identical to the
rail carrier preemption section.l3
EPA's approach to interstate carrier noise regulation leaves some flex-

ibility to state and 1oc51 authorit1és to address site specific problems on a

11 gpA, after consulting with the Department of Transportation, is responsi-
ble for estabiishing noise emission standards for motor carriers. See
40 C.F.R. 202.10 et seq. These standards have been incorporated in
Table 11 of section 9.1 of the Model QOrdinance (Appendix C}). The Noise
Control Act places primary enforcement responsibilities on the Department
of Transportation. See 49 C.F.R. 325,1 et sea,.

For noise standards for rafiroad equipment and faciiities, see 40 C.F.R.
201.10 et seq.

12 47 y.s.C. §4917(C)(1) & (2) (1977).
13 42 v.s.C. §4916(CY(1) & (2) (1977). 0
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case-by-case basis, without Federal interference. On the one hand, where the
Federal government has established standards for interstate rail and motor
carriers, state and local authorities cannot adopt or enferce any standard, for
cperations of the same equipment and facilities covered by the Federal standard,
unless it is identical with the Federal standard. On the other hand, where a
local situation demands a stric¢ter noise requlation, EPA may permit state and
Tocal authorities to establish and enforce such standards or controls and take
other necessary action provided there is no conflict with Federal regulation.
In this latter case, however, EPA must approve the contemplated action prior to
its taking effect.

Consoiidated Rai! Corp. v. City of Dover,l4 i1lustrates one judicial re-

sponse to the preemption sections of the Noise Control Act. Here, the City of
Dover enacted an ordinance that prohibited "unnecessary and unusually Toud
nofse” in the context of railroad operation between the hours of eleven p.m. and
seven a.m. which efther "annoys, disturbs, fnjures or endangers....” Noting
that the comparable Federal standard waé expressed in terns of decibels, the
court struck down the local ordinance as not "{dentical” and, therefore, pre-
empted by Federal 1aw. Moreover, under the same ratfonale, the city was not
permitted to bring a common-]aw nuisance action for noise against the interstate
carrier.

Product Noise Control

Federal preemption also touches products identified and regulated by EPA
as major sources of noise. The EPA administrator {s authorized to proscribe

noise standards for products which fall into the cateéqries of construction

14 450 F, Supp. 966 (D. Del, 1978),
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equipment, transportation egquipment (including recreitional vehicles), electric-

al or electronic equipment, and motors or engines, and which have been identified

by EPA as major sources of noise susceptible to feasible noise emission standards.

The preemption flows from the following provision of the Noise Control

Act: 18
"No State or political subdivisicn thereof may adopt or enforce --

(A} with respect to any new product for which a regulation has
been prescribed by the Administrator under this section, any law or
regulation which sets a 1imit on noise emissions from such new product
and which 1s not identical to such regulation of the Administrator; or

{8} with respect to any component incorporated into such new
product by the manufacturer of such product, any law or regulation
setting a 1imit on noise emissions from such components when so in-
corporated.

{2) Subject to sections 4916 and 4917 of this title, nothing in this
section precludes or denies the right of any State or political sub-
divi'sion thereof to establish or enforce controls on environmantal
noise (or one ar more sources therof) through the licensing, regulation,
or restriction of the use, operation, or movement of any product or
combination of products.

To date, final standards for new product emission standards have been issued

for air compressors,lf medium and heavy duty trucks,}’ and truck mounted solid

waste compactors.l® EPA has also issued final labeling regulations for new

hearing protectors.l?

15 42 y.5.C. §4905(e)(1) {1977).

16 Nojse Emission Standards for Construction Equipment, Portable A{r Com-
pressors, 40 C.F.R. §204.50 et. seq. (1979).

17 Nofse Emission Standards for Construction Equipment, Transportation Equip~
ment, Noise Emission Controls, 40 C.F.R. §205.50 et. seq. (1979).

18 Nofse Em{ssion Standards for New Truck-Mounted Solid Waste Compactors,
40 C.F.R. §205.200 {1979}.

19 Noise Labeling Requirements for Hearing Protectors, 40 C.F.R. 211 (1979).
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EDP has issued proposed new product emission regulations for buses,20 motor-
cycles, 2l and wheel and crawler tractors.?2

Conflicts may arise between Federal noise performance standards for products
and local environmental controls where the latter are so stringent as to exclude
the use of products which already have met Federal standards. However, such ex-
clusion would be appropriate and reasonable in areas such as hospital zones or
1ibraries, where operation of noise sources stch as snowmobiles or motorcycles
is {ncompatibie, regardless of the sound reductfon achieved under Federal regula-
tions.

In addition, the Quiet Communities Act amended the Noise Control Act to
permit state and lo¢al jurisdictions to petition EPA to promulgate more stringent
new product emission standards.23

Addftional Federal sanctions against tampering with noise control devices

on regulated products are enforceable by states and locaiities,

20 42 Fed. Reg. 45776 (September 12, 1977).

2l 43 Fed. Req. 10822 (March 15, 1978),
22 42 Fed. Reg. 3580 (May 27, 1977).
23 42 U.5.C. 54905 {Supp. 1978).
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GLOSSARY OF KEY TERMS

This glossary is designed to help the prosecutor understand key
terms that are likely to appear fn noise violation prosecutions at some
point or other. The giossary selects and defines important terms from
the acocustical, medical, and engineering fields, drawing on the defini-
tions used in a number of EPA publications.l It also incorporates some
of the more generally applicable definitions used in the Model Community
Noise Control Ordinance. Terms unfque to the Model Ordinance are

not repeated in the glossary but may be found in Appendix C (Article II1),

1gpA, Public Health and Welfare Criteria for Noise, (1973); EPA, About
Sound, (1976); EPA, Workbook for Police Enforcement of Noise Regulations,

A-1

FhpB i



BT rma—————— L

i AR e A Aok Tt oL

A-WEIGHTED SOQUND LEVEL -- Ap adjusted measure of sound prassure level.
The ear does not respond equally to all frequencies, but is less
efficient at low and high frequencies than at medium or speech
range frequencies. Thus, to obtain a single number representing
the sound level of a noise containing a wide range of frequencies
in a manner representative of the ear's response, it is necessary
to reduce the effects of the 1ow and high frequencies with respect
to the medium freguencies. The resultant sound level is said to be
A-weighted, and the units are dB. A popular method of indicating
the A-weighted units is dBA or dB(A). The A-weighted sound level
is also called the noise level. Sound level meters have an A-
weighting network for measuring A-wejghted sound level.

ABSORPTION -- A property of materfals that allows those materials to
reduce the amount of sound energy reflected. The {ntroduction of
an "absorbent” into the surfaces of a room will reduce the sound
prassure level in that room by virtue of the fact that sound energy
striking the room surfaces will not be totally reflected. The
effect of absorption merely reduces the resultant sound level in
the room produced by energy that has already entered the room.

ABSORPTION COEFFICIENT -- A measure of the sound-absorbing ability of a
surface. This coefficient is defined as the fraction of incident
sound energy absorbed or otherwise not reflected by the surface.
Unless otherwise specified, a diffuse sound field is assumed. The
values of the sound-absorption coefficient usually range from -
about 0.01 for marble slate to almost 1.0 for long absarbing wedges oo
such as are used 1n anechoic rooms.

ACOUSTICS «~ (1) The science of sound, including the generation, trans-
mission, and effects of sound waves, both audible and Tnaudible.
{2) The physical qualities of a room or gther enclosure (such as
size, shape, amount of noise) that determine the audibility and
perception of speech and music.

ACOUSTIC TRAUMA -- Damage to the hearing mechanism caused by a sudden
burst of intense noise, or by a blast. MNote: The term usually
implies a single traumatic event.

AMBIENT SOUND LEVEL -- The noise associated with a given environment,
exclusive of the particular noise being tested, being usually a
composite of sounds from many socurces near and far, exclusive of
intruding noises from isolated identified sources.

ANEMOMETER -~ An instrument used to measure the wind speed at the test
site. The anemometer should have an accuracy of + 1.2 miles per
hour at true wind speeds of up to 12 miles per hour to be considered

reliable.

AUDIO FREQUENCIES -- The frequency of a sound wave within the normal
range of hearing, usually from 20 to 20,000 Hz.
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AUDIOGRAM ~- A graph showing hearing acuity as function of frequency.
AUDIOMETER -- An instrument for measuring hearing loss.

AURICLE (pinna) -- The outer ear, including the opening to the ear
canal.

BACKGROUND NOISE -- The total of all noise in a system or situation,
independent of the presence of the desired signal. [n acoustical

measurements, strictly speaking, the term "background noise" means

electrical nofse in the measurement system. However, in popular
usage the term "background noise" is often used with the same
meaning as “"residual noise" or "ambient sound level."

BAFFLE -- A baffle is a shielding structure or series of partitions used

to increase the effective length of the external transmission path

between two points in an acoustic system.

BROADBAND NOISE -- Moise with components over a wide range of frequen-

cles.

C-WEIGHTED SOUND LEVEL (dBC) -- A quantity, in decibels, read from a
standard sound-level meter that is switched to the weighting net-

work labeled "C". Occasionally used when there is reason to think

that the low frequency energy content of a source is being overly
discriminated against by low frequency roil-off of the A-weighted

filter.

COMMUNITY NOISE EQUIVALENT LEVEL -« A scale (CNEL) that takes account
of a1l the A-weighted acoustic energy received at a point, from

all noise events causing noise levels above some prescribed value.

Weighting factors are included that place greater importance upon
noise events occurring during the evening hours (7:00 p.m. to

10:00 p.m.) and even greater importance upon noise events at night

{10:00 p.m. to 6:00 a.m.).

COMPOSITE NOISE RATING -- A scale {CNR) that takes account of the total-

jty of a1l aircraft operations at an afrport in quantifying the
total airport noise environment. A CNR value 15 calculated by
beginning with a measure of the maximum noise magnitude from each

alrcraft flyby and adding weighting factors that sum the cumuiative

effects of all flights. The scale used to describe individual

noise events s perceived noise level {in PNdB); the term accounting

for number of flights is 10 log 1py (where N is the number of
f11ght operations), and each night operation counts as much as 10
daytime operations. Very approximately, the noise exposure level

at a point expressed in the CNR scale will be numerically 35-37 dB

higher than if expressed in the CNEL scale.

CONTINUOUS SOUND SPECTRUM ~- A sound spectrum composed of components
- that are continuously distributed over a freguency region.

CYCLES PER SECOND -- A measure of frequency numerically equivalent to

Hertz.
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DAMPING -~ The dissipation of energy with time or distance. The term
{s generally applied to the attenuation of sound in a structure
owing to the Tnternal sound-dissipative properties of the structure
or owing to the addition of sound-dissipative materials.

DAY-NIGHT AVERAGE SOUND LEVEL {Ldn) -- The 24-hour energy average of
the A-weighted sound pressure level, with the levels during the
period 10:00 p.m. to 7:00 a.m. increased by 10 dBA before averaging.’

DECIBEL ~- A measure (abbreviated "dB") on a Togarithmic scale, of the
magnitude of a particular quantity (such as sound pressure, sound
power, fntensity) with respect to a standard reference value (0.0002
microbars for sound pressure and 10-12 watt for sound power},

DOPPLER EFFECT (DOPPLER SHIFT} -- The apparent upward shift in frequency
of a sound as a noifse source approaches the listener (or vice
versa), and the apparent downward shift when the noise source
recedes. The classic example 1s the changa in pitch of a raflroad
whistle as the locomotive approaches and passes by.

DOSIMETER =< An instrument which registers the occurrence and duration
of noise exceeding a predetermined level at a chosen point in the

environment.

EFFECTIVE PERCEIVED NOISE LEVEL (EPNL) -~ A physical measure designed
to estimate the effective "noisiness" of a single noise event, -~
usually an aircraft fly-over; it is derived from jnstantaneocus :
Perceived Noise Leve) (PNL) values by applying corrections for
pure tones and for the duration of the noise.

EQUIVALENT A-WEIGHTED SDUND LEVEL {Leq) =-- The constant sound level
that, in a given situation and time period, conveys the same sound

energy as the actual time-varying A-weighted sound. *

FAR FIELD -« Describes a sound source regfon in free space. At a suf-
ficient distance from the source, the sound pressure level obeys
the inverse-square law (the sound pressure decreases &6 dB with
each doubling of distance from the source). Also, the sound particle
velocity 1s in phase with the sound pressure. This region 1s
called the far field of the sound source. Regions closer to the
source, where these two conditions do not hald, constitute the
near field. In an enclosure, as opposed to free space, there can
21so sometimes be a far field region if there {s not so much
reflected sound that the near field and the reverberant field

merge. See also, "reverberant field."

FREE SOUND FIELD (FREE FIELD} -~ A sound field .in which the effects of
obstacles or boundaries on sound propagated in that field are

negifgible.

~ FREQUENCY -~ The number of times per second that the sine-wave of sound

repeats itself, or that the sine-wave of a vibrating object repeats ..
1tself. Mow expressed in Hertz (Hz), formerly in cycles per second Q!j

{eps).
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HAIR CELL -- Sensory cells in the cochlea which transform the mechanical
disturbance of sound into a nerve impulse.

HEARING IMPAIRMENT -~ Hearing loss exceeding a designated criterion.
The Occupational Safety and Health Act defines as compensable
hearing loss 25-dB average hearing loss at 500, 1000, and 2000 Hz.

HEARING LOSS -- At a specified frequency, an amount, in decibels, by
which the threshold of audibility for that ear exceeds a certain
specified audiometric threshold, that 1s to say, the amount by
which a person's hearing s worse than some selected norm. The
norm may be the threshold established at some earlier time for
that ear, or the average threshpld for some large population, or
the threshold selected by some standards setting bady for audic-

metric measurements.

HERTZ -- Unit of measurement (Hz) of frequency, numerically equal to
cycles per second.

IMPULSIVE SQUND -- Scund of short duration, usually less than one
second, with an abrupt onset and rapid decay. Examples of sources
of impulsive sound include explosions, drop forge impacts, and
the discharge of firearms,

INFRASONIC -~ Sounds of a frequency below the audiofrequency range.

IMVERSE-SQUARE LAW -- A description of acoustic wave behavior in which
the meansquare pressure varies jnversely with the square of the .
distance from the source; this behavior usually occurs in free-field
situations, so that the sound level decreases 6 dB wih each doubling

of distance from the source.

LEVEL -- The logarithm of the ratio of a sound pressure being measured
.to a reference sound pressure when expressed fn decibels.

LINE SPECTRUM -~ The spectrum of a sound whose components occur at a
number of discrete frequencies.

LOUDNESS -~ The judgment of intensity of a sound by a human being.
Loudness depends upon the sound pressure and freqency of the
stimulus. Over much of the frequency range 1t takes about a
threefold increase in sound pressure (approximately 10 dB) to
produce a doubling of loudness.

NEAR FIELD -~ The sound field very near to a source, where the sound
pressure does not obey the inverse-square law; see “far field."

NOISE -~ Any sound which annoys or disturbs humans or which causes or
tends to cause an adverse psychological or physiclogical effect on

humans. .
NOISE DISTURBANCE -- Any sound which {a} endangers or injures the safety

or health of humans or animals, or (b) annoys or disturbs a reasonable
person of normal sensitivities, or {c) endangers or injures personal

or real property.
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NOISE EXPOSURE FORECAST -~ A scale {analogous to CNEL and CNR} that has
been used by the Federal government in Tand use planning quides
for use in connection with airports. In the MEF scale, the basic
measure of magnitude for individual noise events is the effective
perceived noise level (EPNL), in units of EPNdB. This magnitude
measure includes the effect of duration per event, The terms
accounting for number of flights and for weighting by time pericd
are the same as in the CNR scale.

OCTAVE -~ The interval between two sounds having a basic frequency
ration of two. For example, there are 8 octaves on the keyboard

of a standard piano.

OCTAVE BAND -- A1l of the components, in & sound spectrum, whose fre-
quencies are between two sine-wave components separated by an

octave,
PERCEIVED NOISE LEVEL (PNL) -~ A quantity expressed in decibels that

provides a subjective assessment of the perceived "noisiness" of
afrcraft noise. The units of Perceived Noise Level are Perceived

Noise Decibels, PNdB.
PNdB -- See perceived noise level.
PRESBYCUSIS -~ Impaired hearing due to old age.
PURE TONE -~ Any sound which can be distinctly heard as a single pitch.

REFRACTION -- ‘A bending of the direction of travel and sound wave from
its estabiished path, caused, for example, by a wind, a dbarrfer, or
a temperature gradient.

RESIDUAL NOISE LEVEL -- The noise that exists at a point as a result of

the combination of many distinct sources, individually indistinguish-

able. In statistical terms, it is the level that exists 90 percent
of the time. In popular usage the term "residual noise" is often
used interchangeably with "ambient nofse." See also, "background

noise.”

" REVERBERANT FIELD -~ A sound field in which sound {s significantly

affected by obstacles, reflecting surfaces, and boundaries, charac-
terized by multiple echoes; the opposite of "free field."

ROOT-MEAN-SQUARE (RMS) -- A term describing the mathematical process to
determine an "average" value of a complex sfgnal.

SHIELDING ~- The attenuation of a sound by placing walls, buildings, or
other barriers between a sound source and the receiver.

SONE == The unit of measurement for loudness. One sone is the loudness
of a.sound whose level is 40 phons,
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SONIC BQOM ~-- The pressure transient produced at an abserving point by
a vehicle that is moving past {or over} it faster than the speed

of saund.

SOUND -- An osgitlation in pressure, particle displacement, particle
velo¢ity or other physical parameter, in a medium with internal
forces that causes compression and rarefaction of that medium.
The description of sound may include any characteristic of such
sound, including duraticn, intensity and frequency.

SOUND INSULATION -- (1) The use of structures and materials desfgned to
reduce the transmission of sound from one room or area to another
or from the exterfor to the interior of a building. (2) The degrse
by which sound transmission 1s reduced by means of sound insulating
structures and materfals.

SOUND LEVEL -- The weighted sound pressure leve) obtained by the use of
a sound level meter and frequency weighting network, such as A, B,
or C as specified in American National Standards Institute specifi-
cations for sound level meters (ANSI SI.4-1971, or the latest
approved revision). If the frequency weighting employed is not
indicated, the A-weighting 1s implied.

SOUND LEVEL METER -- An instrument which includes a micraphone, ampli-
fier, RMS detector, integrator or time averager, output meter, and
weignting networks used to measure sound pressure levels.

SOUND PRESSHRE -- The instantaneous difference between the actual pres-
sure and the average or barometric¢ pressure at a given point in
space, as produced by sound energy.

SOUND PRESSURE LEVEL -~ The root-mean-square value of sound pressure,
-expressed as the iogarithm of the ratio of that sound pressure to
a reference sound pressure (20 microPascals) in decibels (dB}.

SPEED (VELOCITY) OF SOUND IM AIR -- The speed of sound in air 15 344
m/sec or 1128 ft/sac at 78 degrees F.

STEADY-STATE SOUNDS -- Sounds whose average characteristics remain
reasonably constant in time. An example of a steady-state sound
is an air conditioning unit.

TEMPORARY THRESHOLL SHIFT {TTS} -- A temparary impairment of hearing
capability as indicated by an increase in the threshold of audibil-
{ty. By definition, the ear recovers after a given period of time.
Sufficient exposures to noise of sufficient intensity, from which
the ear never completely recovers, will lead to a permanent threshoid
shift (PTS), which constitutes hearing loss.

TINNITUS -- Ringing in the ear or noise sensed in the head. Onset may
be due to noise exposure and persist after a causative noise has

ceased or occur in the absence of acoustical stimulation (in which
case it may indicate a lesion of the auditory system).

A=7
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TONE -- A sound of definite pitch. A pure tone has a sinusoidal wave
form.

WAYELENGTH -- For a periodic wave (such as sound in air), the perpendic-
ular distance between analogeous points on any two successive waves.
The wavelength of sound in air ar in water is inversely proportional
to the freguency of the sound. Thus, the lower the freguency, the

langer the wavelength.

WINOSCREEN ~~ A porous device to cover the microphone of a sound lTevel
measurement system and intended to minimize the affects of winds and wind
usts on the sound levels being measured; typically made of reticulated
?open cell) polyurethane foam and spherical in shape.
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INTRODUCTION

Purpose

The Modet Community Noise Canirol
Ordinance {(muodel urdirance) is intended
19 be a basi¢ (ool which comimunities. both
large and smail, can use 10 consiruct noise
control ordinances suited to local needs and
conditions. The complete model ordinance,
ncluding optienal provisions, is perhaps
most suitable for lirger communines, with
populations of abous [00.000 or mare.
Smailer communities and large communities
with litnited resoutces may wish to adomt
only those provisions which address their
most pressing noise prodlems, Tt s impot.
want that the communrity ensure that all
provisions adopied are realistic in relation
1o local needs and conditonps; that all pros
visions are consistent with one another, with
ather local law, and with Siate and Fed-
eral law: and. Bnally, that ill provisions are
clear and otherwise well drafred so that
enforcement problems will be minimized.

Background

This model ordinance is an outgrowtn of
the Federal Noise Control Act of 1972 (49
U.S.C. §§ 4301 er seq.) and the tremens
dous increase in inlerest regarding noise
abatement and conirol which the Act has
precipitated.  Many éxisting  community
noise ordinances are based on outmoded
model ordinances and/or the common law
approach to noise contral which relies ex-
clusively on difficuit to enforce nuisance
provisions. While the model ordinance pre-
sefves common law with Article VT prowi
sions pronibiting naise disturbances, it also
contains definitive performance standard.
for motor vehicles and ochee sources ol
commugnily noise, The increase in reliable
monitoring equipment available to focal gov.
ernments. coupled with definitive standards
incorporated inio lecal noise centrol ordi.
nances, should result in ordinances which
are mare easily enforceable than many have
been in the past.

It is snticipated that an analagous model

"ardinance will form part of 2 workbook on

community noise abatement and conirol to
be published by the 1.5, Environmental
Protection Agency during late 1977, In ads
gition 1o containing the model ordinance
(perhaps with discussions of a number of
alternative proviziensd, the workbook may
contain chapters on the fegal basis of noise
control, the health effects of noise and varis
ous enforcement appraaches.

Although the modei ordinance will stand
alone a1 a legul document, for proper ene
forcement the Clty/County must additional-
ly have a code of recommended practices or
rules and regulatiohs which give general
ipecifications for sound measuring equip=

ment and measuremen: methodology. This
document thould alse provide detailed pros
cedures for measurements (o be taken fur
certain prosesions of the vrdinance, such as
motor vehicles and statignary sources. To
assist communities in the develepment of a
cnde of recommended practices. EPA 15 pre-
paring & model code which, when completed,
will be semt 1o recipienss of the model
ordinance.

Interrelationship of Various
Provisions

An overview ol the model ardinance san
most readily be oblained by reading ihe
List of Provisions. When 3 communty der
letmines which activities it wishes o rogu.
late, the appropriate model provision .t prae
visions can be located by referring to this
list,

A glance through the List of Pruvisions
auggests that certain acts may b grohikiredt
4y more than one provision For erampie,
use of A noisy go-cart cauld veolate Secucn
9.2 (“Recreational Vehicles Operating Of
Public Rights-Of-Way™), as well as Sectinn
6.1 (Noise Disturbances) [t may ke thot 4
commuhity desires such multipls <vorzge.
In this case, enforcement against the awner
or aperatar of a noity go-cart would prob-
ably come under the provision mare ¢asily
enforced, but ¢ould come under both pro-
visions violated, at the discretion of the en-
forcement agency If a community. does not
desite such multiple coverage, it can either
omit certain provisions or it can cxempt
acit covered by other provisions from mul-
tiple coverige. Such modiflcations desesve
careful consideration, however, sa that they
du not modify the ardinance nore than
desired or athefwise jeopurdize enforcement.

GENERAL PROVISIONS
Policy Regarding Levels

In this model ordinance, recommended
values for soynd levels in the performance
stanpdards have besn omitted in most caves.
Suggeated times for the curfews on the
hours of the conducs of activities or the ape
eration of equipment have alio generally
beea cmitted, The reason for these omise
sons is that the drafiers of the aordinance
feel that there is no single number that can
be chosen for each provision that would be
appropriaie for all types of <ommunities.
Each communily has its own set of environ-
menial, health, e¢conomic and other goals
it wishes (o attain. Each communily also has
its awn configuration of noise sources and
their impact which i| wishes 1o control. The
level and extent of such contral is fylly
within the purview of !ocal decision. OF
courst, Iocalivies will wisk to consider the
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recnnical practicality and econamic reasons
ableness of sound jevels chosen. However, in
the regulation of noise poliution, the protee:
tion of public health and welfare i the ma-
jor legal basis for control and must be cares
fully considered in the detetmination of per-
farmance standard noise levels and hours of
curfew. For a specification of national maxi-
mum nois¢ exposure guidelines, consult In-
lormation an the Levels of Environmenial
Noise Requisite 10 Protect Public Health
and Wellore with an Adequate Margin of
safety (U.S. Environmental Protection
Agency, March 19743,

Pre-Emption

Under the Noise Contral Act af 1972 (49
U.5.C. 5§ 3901 er 5e9.), certain areas of lo-
cal authority will become pre-ampted on
the effective daie of regulations developed
by the u.s Environmenatal Protaction
Agency pursuant to Sections 6. t7 and 18
af this Act. In this discussion, we will pre-
sent the scope of Federal pre-emplion and
indicate the provisions of the madel ordi-
nance which were drafied wholly or paf-
tially to respond 10 the issue of pre-emption.

An over-all requirement 10 monitor Fed-
eral pre-emplive regulations and 1o respond
1o them in the lecal fnoise ordinance is con-
tajned in Section 3.3,6(b). This sybsection
provides that, at such time as Federal regu-
Jations became ctfective which are by law
pre-cmptive of the laws of State and local

_ governments, the Environmental Pratection
Officer(r}/ Nolse Cantrol Office(r (EPQ/
NCO) shall review Lhe provisions of the o
cal ordinance which may be affected and
make appropriate recommendations for
changes to the &ty council/legislative body.

The purposes of including such a provi-
sion In this ordinance are 1o facilitate the
cootdination of the local noise romtrel efs
forts with . the Federal nois¢ program and
10 reducs the possibility of defendants rais-
ing Federal pre-emption .as 3 defense 10
charges of local faw violations.

With regard to Lhe sope of pre-emption,
the pre-emplive pravision of Section § of
the Noiss Conirol Act differs considerably
from those of Sections 17 and 18. The Sec-
tion & provision is retatively narrow, pres
empting local laws covering new product
nolse emission levels which are directed at
1he manufacture af sale of such praducts.
The preemplive provisions of Sections 17
and 18 are very broad, pré-ampting loeal
noise laws which affect the cperation of ine
retsnte motot and rail cartier vehicles.

In Section &, subsection 6(e) (1) proeides
that. after 1he efective date of an EPA
regulntion prascriting poise emission levels
for a specific new product or component.
no State or pelitical subdivision thereof may
adopt or enforce with respect to that par
ticulat new product of componenl any law

or regulanon which sets 3 noise cmission
limit on such product {or component) en-
[orceable against the manufacturer of the
prosuct. applicable at the time of sale, un-
less such law or regulation is identical 10
the Federal regulation. Thus, the preemp=
ton is aganst Srate and local laws which
regulate the noise levels of a new product
t1.e., 3 product which has not vat been sald
1o the first tetail aurchaser) and which, at
any lime, impact he manufaciuree of the
product.

Seate and local governments, under sub-
section 6(e}t), redin authority 1o contrel
praducts by all other avaifable means. This
subsection siates that nothing in this sec-
tion precludes or denies the right of State
ar locat governments 10 establish and ene
farce cantrols on enviranmental noise and

" sources thereef through the Yeensing, regu-

lation, or restriction of the use, operation of
movement of any product of combination of
products.

Thus. although 2 local government may
not enforce a non-identical local law regard-
ing the noite level of an EP A-regulated new
product which affects the manufacture of
sale of such product, the local government
may regulate the product noise impact
through reguiations enfotceable agalnyt the
owner or operater of the product by pro-
viding, for example, maximum noise levels
for opetation. cutfews an operation, pro-
hibition of use in a residential neightar-
hood ar hospital zone. af requirements for
periodic inspection  and licensing of the
produet,

Aroader pre-emptive coverage is found in
gections 17(e) (1) and 18(<)(1). These sec-
tions provide thal, after the efective date
of an EPA regulation applicable 1o noise
emissions [rom intersiate rail or motar car-
riers, no State ot political subdivision there:
of may adopt of enforce any standard ap-
plicable 10 the same noise source _unless
ch standard i identical to the Federal
sandard, However, Sections 17(e) (D and
18() () provide Ltha aothing in these sec
tions shall diminish of enhance the right
of State and losal governments 1o establish
and enforce standards or centrols on levals
of environmental noise of 1o cantre), license,
regulate or restrict the use, operalign of
movement of any regulated produst il two
condilions eccur:

1) the EPA Administratoe, after conyule
1ation with the Secretary of the Departmens
of Transporiation, determines that such lo=
cal law is necessitated by special lacal cen-
divions, and

2} il he determines that such local law
is not In conflict with the EPA regulations.

Thus, on the effective date of the EPA
tequlations under Section 18 (Octaber 15,
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1975) and Section 17 (undetermined as yet},
tocal governments should review any ardis
nance provisions applicable 1o noise emid-
sions resulting from the use or gperation of
motar vehicles with a grovs vehi*'s @r com-
bination weight rating of greater than 10,000
lbs. operated by an ifteruate moiof carrier
and of interstate surface ralroad locoma-
tives and cars. Local regulations praviding
standards on noise emissions resulting [rom
operations subject to Federal regulations
must be ideatical (o the Federal regulation.
Such identity applies not only 1o the ftand-
ard but also 1o the core measurement methe
odology which defines the standard. Noae
identical standards may not be enforced. and
should be declared inefTective, a3 of the ef-
fective date of the Federa! regulation. For
this reasan, Section 18 standards have been
incorporated inte Table I of Section 9.1 in
the model ordinance, The appropriate meas-
urement methodology should be incorpo-
rated imw the community code of recom-
mended practices.

In general, we cin classify the pre-emp-
tive effect of these sestions on local law
inte three categories, First. any focal law
which sets noise emistion levela for inter-
state motor vehicles and rail locomotives
and cars must be identical to the Fedetal
standard. No special local condition ar other
factar can exempt this tequirement, Second,
local laws which regulate of restrict the use,
gperation, or movement of intersiate molor
rail carriers by such means as curfews and
wruck routes (see Seclion 434, Truck
Routes and Transportation Manning) will
not be subject 1o pre-emption if (1) the
principal purpose of such reguiation is not
to control noise, or (2) the principal pur-
pose is to senitol naise but the regulation
has been appraved by the EPA a3 necessh
tated by special local conditions and not in
conflict with Federal regulations. For exe
ample, truck routes designated solely on
\he basis of noise must be submitted to EPA
{or determination of 2 special loeal condie
tion. Truck routes based on addivional face
tors, such as the wafety of children, maxi
mum Joad on sreet surfaces, ete., will
not need EPA approval, Third, generat
noise regulations, such as the property line
noise emission standatds of Article vitlL,
will nat be affected by these pea-emption
pravisions except in rare cases, Thus, the
property line levels may be applied 0 noise
emissions caused by interstale maolar car-

rier vehicles at a loading terminal so fong:

as means of abatement are passible which
do not require zontrolling Ihe noise emis-
sion level of the motar vehicle itaetf. Such
other means of aparement <an include, for
example, installation of noise barriers at the
acrimster of the tertminal and creation of
bulfer zones of land betwen the terminal
and the noise-mpacted areas.

Hearing Board and Advisory
Council

& City/County wish 3 large EPQ/NCO
may prefer to ulllize a Hearing Roard (or
an administrinive court) (o hear cases re-
garding vrdinance violations, Under this aps
praach, the Heating Board would decide (he
case and determine the penalty. Local courts
would be utilized in appeals af tha deci-
sions of the board, This approach avoids
sverburdening existing courts.

The City/County may also wish (o use 2
Hearing Board to make Jeterminations on
Special Variances (Section 71.7% and Vafis
ances for Time to Comply \Section 1.1
This would lree EPQyNCO personnel to per-
form other 1asks under the ordinancs. How-
ever, the EPO/NCO sould stall be consulted
an technical maners.

{f the City/County decides t0 have 2
Hearing Board, the terms of existence and
operation of the Board should be specified
in the ordinance.

A Noise Control Advisory Council should
also be considered by the City/ County. The
functions of this council could include pro~
viding (1) advice on development of the
noise cantrol program; (1) recommendas
tions on which provisions of the model ordi-
pance should be included in the City/
County ordinanse; (1) recommendations on
sound level values and cutfew periods for
the various provisions; and (4) nimulation
of public interest oR noise abatement. This
Coungil could also be responsible for write
ing the periodic reporys. specified in Section
4,39, concerning the progreis of the local
noise control program.

SPECIFIC_PROVISIONS

Article [{T—Definitions
1. Sectlon 1.3.16, Definltion of “Motothost™

A community which serves as an interna-
tional port may wish (o explicitly exclude
vessels in imternational commerce {roem the
definition of motorboat, since many fuch
vessels would be eflectively prohibited from
using the port (under Seciion 6.2.15, Moter.
baats).

1, Section 3,129, Deflniton of wtound™

The term “sound" is generally used a
the operative word in this ordinance rather
\ham the teem vnoise.” This is t© avoid the
problem of associating “noise” with a sound
that is “‘disturbing” of wunwanied”, with
the aitendant possibility that in order w0
prave a viclation of the ordinance, prool
must be given that the sound had indesd
been “disturbing™ of wupwanted,” Becauss
the substantive provisions of the ordinance
have been narrawly drawn and often son«
1ain objective eriterin, proof of an addi-
tional subjective element is unnecessaty.
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3. Bection 3.2.32, Deflnldon of “Perion”

The definition of person does not include
Federal agencies aad departments. This is
because legal decisions have not yeti deter-
mined the extent of a locality's authority
1o bring action against 1he Federal gavern-
ment for noise conrrol violations,

Section 4 of the Noiss Contrel Act of
1972 requires that all depariments, agene
¢ies, and instrumentalities of the executive
legislative, and judical branches of the Feds
eral Governmenl comply with Federal,
Siate, interstate, and local requirements re-
specting conirol and abatement of enviran-
mental noise to the same exient that any
person is subject 1o such requirements The
Federal Courts of Appeals, deciding cases
under identical language in the Clean Air
Act, have disagreed as lo whether this
language extends 1o administrative ay well
as substantive reguirements. See Srae of
Alabama v, Seeber, 502 F, 3d. 1239 (5 Cle,
1974y Commonwealth of Kemtucky v,
Ruckelshaus, 497 F. Td, 1172, (6§ Clir. 1974).
Kentucky v, Ruckelthaus i3 pending beforg
the Supreme Court, and a resolution of the
msue is likely. Fuether questiony axist as to
whether a State or locol government can
bring an action against 1he Federal Gov.
etnment for viclationy of their noise con.
el laws, regulations and ordinances. Ac.
cordingly, the xey definition of “person™ in
the mode! ordinance. which srves as an
applicability section, does not Include the
Federal Government. ’

tn the absence of such speciflcity, Sec.
tian 4 of the Noise Control Act continues
1o require that the Federal Governmeny
comply with the local ordinance. However,
it is feft to each community o determine
the position it will take with respect 10 the
televant imues, such as whether the Fed.
eral Government must comply with ad.
ministralive provisions, and whether penal.
fies, ordets, and enforcement actions will
b¢ directed at the Federal Government ut-
der Article X! (Enforcement).

Article IV—Powets and Duties
of The (Environmental Protec-
tion)/(Noise Control} Office(r)
Resalving Intee-Deparmmental Cooflicts

Section 4.7.4 {Review of Actions of Other
Depactmentsi: Sectivn 4.2.5 (Review of
Public and Private Projects), Section 4.3.4
{Truck Routes and Transpartaiion Plap-
ningd and Article ¥V {Duties and Respon-
sibilities of other Departments) have the
potential of cansing inter.departmental won.
flicts since there is shared responsibility, The
community may wish 10 specily in the oredi»
fance a method for.resolving sugh cone
flicts, perhaps by authorizing the city coun.
ctl, county board of supervisors, mavoer, ele..

1o negaliaie diferences and make a final
decision,

Education

Section 4.2.2 authorizes the Environment.
al Protection (Noisa Cantrol) Offies(r) to
educate the public on methods of controls
ling noise and on the provisions of the ardis
nance. The EPO may wish lo exercise caus
tion, however, in providing tpecific advice
on solving a particular noise problem. For
instance, if the EPD wers to advise a com-
mereial establithment on a method of re+
ducing noise from it air conditioning unit
ind this method failed to be effective, the
commercial establishment may try o use
this fact as a defense in any aciion brought
against it by the EPO. The EPO officer
should use his discretion in handling mal-
ters of this type.

Raview of Public and Private Projects

Section 4.2.5 grants the EPQ the power
to review public and private projects over
which anather deparimaent has autharty in
order to delerming whether they will com-
ply with the ordinance. This wpplies 10 such
malters as licensing a race t2ack, approve
iny a housing proxct, ar granting a permil
for a consiruction sile, if required to be ap
proved by & department other than that of
the EPO/NCO and if likely to create sound
[eveis or sound exposures in vialation of the
ordinance,

Some commuaities may wish 1o expand
this section to authorize the EPQ to rec.
ommend to other departmenia appropriate
modifications o projects il the EPO belisvey
such projects will violate the ordinance or
ta allow him veto power aver projeces sig-
nificantly impacting the noise environment,

This provision does not set criterin for
delermining whether & proposed  project
must be reviewed by the EPQ/NCO. If the
City/County wishes the EPQ/NCO to re-
view every proposed projecr, such criterin
are not necessary, but this policy may create
an unnecessarily largs burden on the EPO/
NCO. If the City/County wishes to limit
situations where the proposed project is sub-
ject 10 noise impact feview, eritorin can be
eithet included in the language of this pro-
vision, or the EPO/NCO can develop crie
terin in consyltation with affected depart-
menis. Such criterin may include, for ex-
ample, minimum monetary ot time limits
for the review of activities or specifieation
of the types of activities which are likely to
produce sound in violation of the erdinance.

Inspections

Section 4.2.6 concerns inspections. To be
constitutionally permissible, administrative
searches or inspections conducted by rmhunis
cipal ingpectors on private property must be
made using a warrant procedure (Camarg
v, Municipal Cours, 387 US. 523 (196N




See v. Searrie, 387 US. 511 (1967)). Thus,
if a private property holder refuses to allow
his premises (o be inspected by a City/
County oificial, the cfeial must obtain a
search warrant for the premises before he
may inspect them, The Court in See also
held that there is no distinction belween
the rights of a residential propetty holder
and those of a commercial property holder
concerning i¢arches or inspecrions. Both
tvpes of property are thus treated the same
in Sectien 4.2.6(a).

Violations of Article VIIE (Noise Levels
by Receiving Land Use) and most Article
V1 (Prohibued Acts) violations <an be de-
termined without an inspection on the
premises on which the sound source is situ-
ated, sa¢ 3 search warrant is nos nesded in
these situations.

Article VIII—Sound Levels by
Receiving Land Use (Defining
Land Use Districts)

Acrticle V11 sely praperiy line sound Lmits
for the broad receining land use categories
of residential, commercial and industrial
Many comrnurities are cmploying this type
of quantitative limit fo provide stronger
legal control over undesirable sound levels

than is attainable with an ordinance ¢on-
taining only nuisance provisians

If the community land use/zoning <ode
accurately reflects the actual use of the fand.
then the designations used by the city for
zoning categories may o/fectively be plugged
into the three Arncle VI caregories (with
the correspanding definitions placed in Are
uele [[[). On the ather hand, if there are
numerous Jiscrepancies between the way the
land is zoned and rhe way it is actually used
(e.g., commergial cstablishments in a resi-
dential zoney, or if there are large iracis
of unzoned land. the communily may pre-
fer 10 base property line limits on the actual
use of the land. This would provide greuter
proiection for impacied properties.

A relaled matter to be considered in con.
trolling property line naise 15 that of the o¢s
casiopal nonwconforming land use. An ey
ample is the case of a single residence lo-
cated in an industrial area. 1t may not be
passible for several manufacturers impaci-
ing the residence ta lower their noise Jevels
t meet the limit specified for residential
meus. Siwations of this type will require
ow disetetion in enforcement

Figurea 1, 11, and 11l summarize grapnis
cally the property line levels se1.0y current
mumicipal noise ordinances,

™
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Article X—Land Use

Liwe busic puepose of the Article X tand
use plapning provisions is 1o énsure 1hat no
W fesidences, maptuiions of recreational

areas are consttucted in high noise artas,
as determined by the appropriate sections.
Although the Article was drafied 10 stand
independently from the existing community
lznd use planning or zoning systems, it is
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imporiant for a commuanity considering en-
actment of shis Artcle 1o study the [niers
action of Article X with the land use plan-
ning and/or zoning laws and to recontile
them where necegsary. [t may be berter, for
example, to enact Article X a5 an amend-
ment to an existing land use Jaw rather than
as a part of the noise control ordinance.
Furthermare, because this Article efectives
Iy rezones land subject to its pravisions, the
community may want or need to take spe.
cial measures before enaciment of this Ar-
ticle, These may include a2 general identificz-
lion of the areas that will be aFected by
these provisions,

Article XI—Enforcement

Brovisiens in this Article are more [ikely
1o need revision o conforem with focal law
than other provisions of the model ordi-
nance. For example. the City/County may
wish to make violations of the ordinance
“infractions,” similar to minor trafic vicl-
tions, rather than misdemeanors. due 10 he
stigma ailached to such vielations.

The Citys County may wish 1o ensure that
the public is reasonably wellvinformed of ace
tivitues prohibited by the ordinance befors
fully efectuating i1y enforcemeat progeam.
For example. the City/County may utilize
a discretionary policy of issuing an abate-
ment order fur o fest violation, followed by
a citation for the original viodation, I the
abaiement order is not somplied with. This
appraash is provided lor in Section 11.2
{Abatement Order), and would be used for
vioiations that are presumed to be unine
temcional. The EPO/NCO may wish two
establish guidelines for use of the abate-
memt order, indicating, for example. ap-
propriate 1ypes of viclations for which 2n
order may be {ssued and maximum tlime
period of an order.

The enforcement scheme contained in
this ordinance also Includes a provision for
citizen suits (Sestion 11.5}. The advantage
of the eiizen suit approach is that many
viotations of the ordinance whick the EPO.
NCO has insufficient resources to prosecute
can be legaliy deait with by persans arfected
by the violation, Provisions under which
one citizén can sue another are limited to
those listed in Table VI, 1 minimize the
possibility of “harasyment” suits,

Section 11,3 (Notice of Violmtion) is in-

. compiete in several respects for easy adapta.

tion b the local law of the pardeular City/
County.

Section 144 (Immedlate Threats 1w
Health and Welfare) provides the EPO/
NCO with the authority to force immediate
aboiement of sources producing sound in-
tensities that not only violate the ordinance
but-are also unquestionably harmful to the
nealth of the public exposed to them. The
sqund levels regulated (see Tables IV and

VY are deliberately set high, because there
is no procedure in shis pravision [or balang.
ing public health with economic o other
considerations: public nealth 13 the sole de-
termenant. The health and welfare criterion
for the levels set is 2 temporary threshoid
shift of 10 dB at 4 kHz.

Subsectian (b) limits the applicadility of
this provision (o impacts on members of the
generadd public who are involuntarily exposed
to the sound. Employee exposurey at their
workplace are ¢xempied because employee
jound exposure levels are regulated under
the Ocgupational Safety and Health At
129 U.5.C. §§ 669 ¢ req. (1970M).

Severe sanclions for noncompliance with
the order are provided for in subsection
(d). 50 that the sound will not ¢ontinue to
be 3 derriment to public health, 1f the
order is unjustified. 3 court can invalidate
or suspend 11 saon afier the order is issued,
ih a mandamus pe proceeding. This
remedy 13 contained 10 subsestion (g), which
may need (o be modified 10 conform with
local procedure.

Under Section 1.4 (Other Remedies),
<ommon law and statutory remedies previ-
ously used 10 regulaie excessive sound will
still remain available. Tt is Jesirable to ce.
tan such remediey 10 allow private persons
the possibility of recovering damages ar
other remedies [or the effects of excessive
sound since privaie recovery is not pro-
vided for under the ordinance. The otdl.
nance is intended to expand existing sound
control law, not to limit it :

FORMAT

tn reading the model ordinance it is
essential thay cerain typographical symbals
and formar be undersiood. Several brief
rules have been followed in drafting. Thess
ara:
* The material contained in square brack.
ets [ ] is optional, depending on the
needs and conditions of a given community.
(Of course. communities developing ordie
nances may decide that any given provision
should be deleted)
# Parenthesis () are generally used to
designate alternative choices, but in some
cases contain explapatory information, de.
pending on the confext.
# Blanks — must be filled in by the com.
munity with appropriate information.
& Wheraver the term EPOQ/NCO agpears,
the titde of the community's lead noise en.
forcements agency or official shouid be in.
serted.
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ARTICLE I Short Titls

This ordinance may be zited as the
"Noise Contrel Ordinance of the
(City County) of........."

ARTICLE 11 Declaration of Findings

and Pollcy; Scope

21

2.2

Decluration of Findings aud Poiley

WHEREAS aucessive sound and vi-
bration are a senous hazard o the
public health apd welfare, safety,
and the quality of life; and
WHEREAS a substantal bady of
wience and  technelogy exists by
which excessive sound and vibration
may be substantially abated: and,
WHEREAS the peopls have a right
10 und should be ensured an environ-
mene frec from excessive sound and
vibration ihat may jeopardize their
health or welfare or safety or de-
grade the quality of lifes and,
NOW, THEREFORE, it is the policy
of the :City Couniy) ol ...... s
10 prevent exvessive sound and vibra.
tion which may Ropardize the health
and welfare or safety of its <itizens
or Jdegrade the guality of life,

Scaope

This ordinance shall apply to the
control of ail sound and vibration
ariginating within the limits of the
(City/Countyy of ,,..... AR

ARTICLE 111 Deftnidogs

LA

311

322

het
i
P

Terminnlogy
‘All 1erminology used in this ordis
nance, not defined below, shall be in
conformance with applicable public.
cations of the Amercan National
Standards Inseitute (ANSD or its suc-
cessor body,
wAAVeighted Sound Level” Ylesas
The sound pressure level in decibels
us mensured on a sound level meter
using the A.weighting network. The
level so read is designated dBiA) or
dBA,
“Commercial Arew” Means

({As defined in the community (Gom-
prehensive plan)/(zoning ordinance)).
“Construction™ Means

Any site preparation, assembly, erec.
tion, substantial repair, alteration, or
similar action, but excluding demoli-
tion, for or of public ar private
rights-af-way, simactures, ytilities or
similar property.

“Day-Night Average Sound Leve|
(han)® Means

The 24-hour enerpy average of the

4* Lk Wy

37

3.2.8

319

32,10

A-weighted sound pressure  level,
with the levels during the period
10:00 p.m. ta 7:00 a.m. the (oliow.
ing day increased by 10 dBA before
averaging

*Declhel (dB)” Meons

A unit for measuring the volume of
1 sound, equal ta 20 times the lo.
garishm 10 the base 10 of the ratio
of the pressure of the sound meas-
ured to the reference pressurs, which
is 20 micropascals (10 micronewtons
peT square meter).

*Demolition”™ Means

Anv dismantling, intentional destruc.
tion or removal of structures, utili-
ties, public or private right-ofeway
surfaces, or similar property.

“Emergency”™ Means

Any occurrence aor set of circum-
stances involving actual or imminent
physical 1rauma or property damage
which demands immediate action.
*Emergency Work" Means

Any work perfermed [or the purpose
of preventing or alleviating the physi-
cal trauma or property damage
threatened or caused by an emer-
gency.

“Eaviroomenidl Prowetion Otfice(r)/
Noise Control Office(r) (EPO/NCOY"
Means I

The municipal agency ar departinent
having lead responsibility for this
ordinance. (If no such agency is
designaned, 1he term shall mean the
munizipal offteial having lead re-
spensibility for this ordinance.)

“Equivalent A-Welghted Sound

Level (L))" Means
The constant sound level that, in a
given situation and time period, ¢on-
veys the same sound ecnergy as the
agtual time-varying Asweighted
sound, [For the purposes of this ordi-
nance, a time period of 24 hours shall
be used, unless otherwise specified.]

3.2.11 “Gross Yebicle Weight Rating

IGVWR)" Maans

The value specified by the manufac-
turer as the recommended maximum
londed weight of a single motor ve-
hicle, In cases where trailers and trac-
tors are separable. the gross cambina.
tion weight rating (GCWR}, which is
the value specifled by the manufac-
turer as the recommended mazimum
loaded weight of the combiration ve.
hicle, shall be used.

3211 “Impulsive Sound"” Means

c-11

Sound of short duration, usuaily less
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than one second, with an abrupt onset
and rapid decay. Examples of sourzes
of impulsive sound include explasions,
drop forge impacts. and the discharge
of firearms.
3,213 "Industrial Area” Means

{{As defined in the community feom-
prehensive plan)/ (zoning vrdinance ).

L.L14 ~Motor Carrier Vehicle Engaged
in Intesstute Commerce™ Mleans

Any vehicle for which regulations
apply pursuant to Section 18 of the
Federal Noise Control Act of 1972
(P.L. 92-374), as amended. pertain-
ing to motar carriers engaged in inters
slate commerce,

3215 ~Mosor Vehlcla" Means
1As defined 11 the motor vehicle code
of the Sater/ (Any vehicle which is
propelled or drawn on land by 3
motar, such as, but not limited to,
passenger cars, trucks, truck-trailers,
sefmi-irailers, campers. go-carts, now-
mobiles, amphibious craft on land.
June buggies, or racing vehicles, but
not including motorcyeles.)

1.2.16 “Motothoat” Mesoy
Any vessel which nperates on water
and which is propeiled by a moror,
including, but mot limited rto, ‘boats,
barges, amphibious craft, water ski
towing devices and hover craft,

3.2.17 “Matoreycle Means

1As defined in the motor vehicle code
of the State)/{An unenclosed motor
vehicle having a saddle for the use
of iha operator and two or three
wheely in contact with the ground,
including. but not limited ta, motor
scooters and minibikes.)

32,18 ~MufHer or Sound Dissipativa
Device™ Means

A device for abating the sound of
escaping gases of an internal com-
bustion engine,

LY “Noise” Mrans
Any sound which annoys or disturbs
humans of which causes or tends lo
cause an  adverse payehological or
physiological effect on humans.

3.2,20 “Nolse Disturbunce™ Means
Any sound which () endangers or
injures the tafety or health of hu.
.mans or animals, or 1b) annoys or
disturby 3 rezonable person of agreal
sensitivities, or (¢) endangers or in-
jures personal or real property.

3,12t ~Noise Senaitive Zona™ Means

Any area designated pursuant to Sec-
tion 4.2.10 of this ordinance for the
purpose of ensuring exceptional quies.

223 ~Person” Means
Any individual, assoeiation. partner.
ship. nr corporation. and includes any
ufficer, ¢employee, department. agency
ar insirumeniality of a Siate or any
political subdivision of a State,

3.2.23 ~Powercd Model Vehicle™ Veans

Apny sell-propeiled airborne, water-
borne. or landburne plane, vessel, or
sehicle, whieh js not Jesigned to carry
persons, including, but not limited ta,
any model airplane, boat. car, or
rocket,
12,24 ~Public Right-of-V¥ay™ Means

Any street, avenue. houlevard. high-
way, sidewalk or alley or similar place
which iy owned or contrnlled by 3
governmental entity

3.2.2%5  “Pubilc Space™ Means
Any real property or  Struciurcs
thereon which are owned or con-
rolled by a governmenial enbivy.

3226 “Pure Tone” Meats

Any sound which can be distinctly
heard as a single pitch or a set of
single pitches. For lhe purposes of
1his ordinance, a pure lone shall exist
if the one-third octave hand sound
pressure level in the band® with the
tone exceeds the arilhmetric average
of the sound pressure lavels of the
two contiguous one-third octave bands
by § dB for center {requencies of 500
Hz and above and by 8 dB for center
frequencies beiween 160 and 400 Hz
and by 15 dB for center frequencies
lesy than or equal to 125 Hr.

3.2,27 “Real Property Doundary™ Means
An imaginary- line slong the ground
sueface, and its wertleal extension,
which sepatates the real property
awned by one persan from that owned
by another persan, hot not including
intra-building real progerty divisions.

3,228 “Residential Area”™ Means
{({As defined in the community (com-
prehensive plan)/ (zaning ordinance)).

3239 ~RMS Souad Pressurs™ Maans
The square toot of the time averaged
square of the sound pressure. denoted
P!Ii-

3238 “Sound” Mraos
An ascillation in pressure, particle
displacement. particle velocity af
other physical paramerer, in 3 medi-
um with internal farces that causes
compression and rarefaction of that
medium. The deseripion of sound
may inctude any sharacteristic af 1u_:h
sound, including dutation, intensity
and frequensy.
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3,131 *Sound Level™ Means
Tho welghted sound pressure level
obtained by the vse of a sound level
meter and [requency weighting net-
wark, such as A, B, ar C as specified
in American NMational Standards In-
stitute specifications for sound level
meters (ANSI 51.4=1971, or the latest
approved revision thereof), If the
frequency weighting employed is not
indicated, the A-weighting shall apply,

3.132 *Souad Level Meter” Meany
An  instrument which  includes a
microphane, amplifier, RMS detsctor,
integrator or time averager, outpul
meter, and weighting networks used
1o measure sound pressure levels,

3.2.33 “Sound Preasure” Means
The instaniancous diference beiween
the acwyal pressure and the average
or harometric pressure at a given
point in space, as produced by sound
energy.

3.1.34 *~Sound Pressure Level” Means
20 times the logarithm o the base 10
of the ratio of the RMS sound pres.
ture 1o the reference pressure of 20
micropascals (20% [0 N/m®. The
sound pressure level is denoted L, or
SPL and is expressed in decibels.

3235 =¥Yibradon" Means
An oscillatory motion of solid bodies
of deterministic or randem nature de-
scrived by displacement, velocity, or
acceleration with respect 19 a given
reference paint,

3236 “Weekday" Means

Any day Monday through Friday
which is not a tegal holiday.

ARTICLE [V Powaers and Duties of the
(Envirnamenatal Protec.
ton)/(Noise Control)
Office(r)

4.1 Lead (Agency/Official)
The noise coniral program esiablished
by this ordinance shall be adminis.
tered by (title of municipal agency
or lead afficial),

4.2 Powers of The (Eavironmental
Protection)/(Noise Control Otice(r)
In order o implement and enflorce
this ordinance and for the general
purpose of sound and vibration abate.
ment and control, the EPO/NCO
shall have, in addition to any other
authority vesed in it, the power to:
4.2,1 Studies
Conduct, or cause 1o be conducted,

researchk, monitoring, and  other
studies related to sound and vibration,

4.2.2

4,23

4.2.4

42.5

4.1.6

Education
(a+ Conduct programs of public edu-
eation regarding:

1) the causes, effects and general
metheds of abaiement and control af
noise and vibration; and,

{3y the actiony prokibited by this
ordinance and the procedures for re-
porting violations; and
(4} Encourage the participation aof
public interest geoups in related pub-
lic information efors.

Coordination and Cooperation

(3} Coordinate the noise and vibra-
tion control activities of all municipal
departments;

(b) Cooperate 1o the extenl prac-
ticable with all appropriate State and
Federal agencies;

(¢) Cooperate or combine to the ex-
terl practicable with  appropriate
county and municipal agencies; and.
(dy Enter into contracts [with the
appraval of the (appropriate author-
i1ty)] for the provision of technical
and enlorcement services.

Revlew of Actons of Other
Departments

Reques: any other department or
agency responsible for any proposed
ot final standard, regulation or sim-
ilar actien 1o copsult on the advisa-
bility of revising the action, if there
is reason 10 believe that the action is
nat consistent with this ordinance.

Revlew of Public and Private

Projects

Review public and private prajecis,
subjec: 1o mandalory review or ap-
proval by other departments, for com-
pilznce with this ardlnance, if such
projects are llkely 1o cause sound or
vibration in violation of this ordi-
nance,

laspections

(a) Upan presentation of proper cre-
dentisls, enter and intpect any private
property or place, and inspest any
report or records al sny reasonable
time when granted permission by the
owner, or by some ather person with
appatent authority to act (or the
owner. When permission i3 refused or
cannot be obinined, a search warrant
may be obtained from a court of
competent jurisdiction upon showing
of probable cause to believe that a
violation of this ordinance may exist,
Such inspection may include :dmin-
isiration of any necessary tews,

{(b} Stop any motor vehicle, motar-
cycle, or motorboat operated on a
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4.3.9

public fight-of-way. public space, or
public waterway reasonably suspected
of violaling any provision of ihis ardi-
nance, and issue 3 notice of violation
or ibalement arder which may re-
quire the moatar vehicle, motoreycle
ar molorboat W be inspecied or tested
as the EPQ/NCD may reasorably re-
quire.]

Records

Require the awner or aperator of any
commescial or industrial activity to
establith and maintain records and
make such repors ag the EPO/NCO
may reasonably prescribe.

Measureseats by The Owner or
Operator

Require the owner or operator of any
cammercial or industrial activity to
measure the wound level of or the
vibration from any source in acsord-
ance with the methods and procedures
and at such locations and times as the
EPQ/NCO may reasonably prescribe
and to fuerush reparts of the resulls
of such measurernetits to the EPQ/
NCO. The EPO/NCO may require
the measurements 0 be conducted in
the presence of s enforcement
officials,

Product Performance Standard
Recommendatlons

(a} Daevelop and recommend for
promulgation (lo the appropriate au-
tharityt provisions regulating the use
and aperation of any product, includ-
ing the specification of maximum
allowabla sound emission levels of
such product,

{(bi Develop and recommend for
peomulgation (1o the appropriate au-
thatity)  provisiens prohibiting  the
sale of producis which do not mest
specified sound emission levels. where
the sound level of the product is not
regulated by the United States Ene
Environmental Protection  Agency
under Section 6 of the Noise Contral
Act of 1972.]

4.1,10 Nois Sensitive Zoos Recoms

mendations

Prepare recommendations, 0 be aps
ptoved by (the appropriate authorityl,
for the desighation of noise sensitive
zones which contain noise sensitive
activities. Existing quict zones shall
be considersd noise sensitive zones
until otherwise designated.  Noise
sensivive activities include, but are not
limited 1o, operations of schools,
libraries open 10 the pubiie, churches,
haspitals, and nursing homes,

4.3

43,1

4.3.2

4.3.4

4.3.5

43,6

Duties of (Eavitenmentsl Protection)/
(Noise Control) Gifice(r)

In arder to impiement and enforce
this ordinance effectively, the EPO/
NCO shail within 3 reasanable time
after the eJecuve date of the ordis
nance:

Standaeds, Testing Methods, and
Pracedures

Develop, (recommend 10 the appro-
priate authoriy,] and promulgate
standards, testing metheds and pro-
cedures,

Investigate and Pursus Violations

In consanange with Section 4.2.8,
Article X1, and other provisions of
Lhis ordinance, vestigate and pursue
possible violapons of this ordinance.

Delugation of Autharity

Delegate funcuens, where appropriate
upder this ordinance, to personnef
within the EPQG NCO apd to gther
igencies or departments, (subject 1o
approval of

Truck Routes and Traasportatio
Blanoing

fay Study the existing transportation
salemy. such as truck foutes within
the community, determine areas with
sensitivity 1o sound and vibration
<aused by trapsportation: recommend
changes or modifications o trans.
poctation  4ysiems [0 migimize the
sound and vibration impaci on resi.
dential areas and noise sensitive zones.
tht Assist in or review the toral
Iransportation planning of the coms
munity, including planning lor new
roads and highways, bus routes, air
ports, and other wystems for public
transportation, to ¢nsure that the im-
pact of sound and vibration receives
adequate sonsideratian,

Capital Improvement Guidellges
Establish noise astessment guidelines
for the evaiuation of proposed im-.
provementy for the capjtal improve.
ments budget and program pursuant
to Section $ 5. These guidelines shall
assist in the determination of the refa-
live ptiority of each improvement in
terms of noise impact,

State and Federal Laws and

Reguiations
{a) Prepare and publish [with the
approval of ..., ..., 1 a list of .

those products manufactured la meet
specified noise emission limits under
Federal, Siate, or community law for
whigh “tampering™ enforeement will
be conducted; and,

() Make recommendations far modie
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fcations or amendments to this ordi-
nance Lo ensure consisiensy with all
State and Federal laws and regula-
tions.

[4.3.7] Planning to Achieve Long Term

Noise Goals

[Develup a generalized sound leve!
map of the {city/¢ountyt, 3 long term
plan far achieving quict in the fciiy/
countyy, and [with the approval of
cevieeene.annd] integeate (RIS plan
into the pianning process of the
{eity/county ).}

4,38  Admiaistes Grants, Funds and Gifts
Administer noise program grants and
other funds and gifts from public and
private sources. including the State
and Federal governmemts.

[4.3.9] Perindic Report

[Evalyate and report, every ........
vearisy following the efeciive date
of this ordinance, on the effectiveness
of the ({cityscounty) noise control
pragram and make recommendations
for any legislative or budgetary
changes necessary 1o improve the
program. This report shall be made
1o the (Noise Control Advisory
Board)/ {appropriats authority) which
may amend it after consultation with
the EPO/NCO, and then submit it to
the (appropriate  authoeity). for
appraval.] .

ARTICLE ¥ Dudes and Respoasibllities
of Qiher Depacfments

5.1 Dspartmental Actlons
All deparuments and agencies shail, to
the fullest extent consistent with ather
Taw, ¢arry oul their programs in such
a manner as to further the policy of
this ordinance,

52 Departmental Cooperation
Ail departments and agencies shall
cooperate with the EPO/NCO (o the
fulless extenmt in enforginr  « ordis
nance, '

43 Departmental Complinace with Other

Laws

All depatinients and agencies shall
comply with Federal and Stana laws
and regulations and the provisions and
infene of this ordinance respecting the
control and abatemnenit of noise (o the
same extent that any person is subject
to such laws and regulations,

54 Project Approval
Al departments whose duty it is to
revidw and approve new projects or
changes fo existing projects, that re.
sult, or may result, in the production
of spund ur vibration shall conpsult

L T R T

with tha EPQsNCO prior 10 any such
appraval.

25 Contracts
Any written ¢oniraci, agreement,
purchase order, or other instrument
whereby the (¢ityscounty) is com-
mitted 1o the expendimgre of .......
dollars or more in return for goods or
services shall contain pravisions re
quiring compliance with this ordi-
nznce.
56 Low Noisa Emission Products

Any product which has been certified
by the Administrator of the United
States  Environmenital  Protectlion
Agency pursuant to Section LS of the
Naise Control Aet a1 a low noiss
emission product and which he derer-
mines is suirable for use as a substis
tute, shall be procured by the city/
county and used in preference (o any
other product, provided (hat such
certified product is reasonably availe
able and has a procurement cost
which is not more than (135} per-
centum of the least cxpensive type of
product for which it is certified as a
substituge.

57 Capital Improvement Program

All departments responsible for a
capital improvements budget and pro-
gram shall prepore an analysis of the
noise impagt aof any proposed im-
provements in accordapce with noise
assessment guidelines established by
the EPO/NCO pursusnt to Section
43,5, Proposed capital improvements
include land acquisition, bwilding con-
struction, highway improvements, and
utifities and fixed equipment installa-
tion.

ARTICLE V1 _Prohibited Acty

6.1 Noise Disturbunces Prohibited

No person shall unreasonably make,
continue, or cause lo be made or
comtinued, any neise  distutbance.
Non-commercial public speaking and
public assernbly activities conducted
on any public space or public right-
of-way shall be exempt from the op-
eration of this Section.

6.2 Spectic Prohubltons
The following acts, and the causing
thereof, are declared 1o be in violas
tion of this ordinance;

6.51 . Rodlos, Television Sats, Musical
fustrureats and Slmilar Devices
*Operating, playing or permitting the
operation or playing of any radio,
welevision, phonograph, drum, musi-
<al inmrument, sound amplifier, or

f————
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6.2.2

623

6.1.4

similar Jdevice whith preduces repro-
duces, oF smplilies saund:

3y Between the hours of .. .. pm
aad ... . am. the fellowing day n
such 2 manner as (0 create a nuise
disiurbance across a2 real propenty
boundary ar within 2 nose sensitive
zone, (except for activities unen to
the public and lor which 3 permug hes
been issued by fapproperare authoer-
itvr according 1o &riteria set forth
in ...... . 1

(3 In such a manner as to <réate 2
noise disturbance at S0 feer (15
meters) from such Jevics, when op-
erated in or an 3 mntor vehicle on a
puhlic rightof-way or public space.
af in 3 boat on public waters: of.

i¢) In such a mapner as to drsale 4
noise disturbance 1% any persen other
than the operatur of the device, when
operated by any passenger ont 1 <om-
mon carrier;

tdr This section shall not apply to
non-commercial spoken language cov-
ercd under Section 6.2.2.
Loudspeakers/ Public Address
Systems

1a) Using or vperating for any non-
cammergial  purpese  any  lnud-
ipeaker, public address system. or
similar device between the hours of
10:00 p.ot, anc 3:00 a.m. the follow.
ing day, such that the sound there.
from creates a noise disturbance
across 3 residential rendl properiy
boundary O within 3 neise sensitive
zone, .

(b) Lsing or operating lor any com.
mercial purpose any loudspeaker, pub-
lie address svsiem, or similar device
(1} such that the sound therefrom
creates a noise disturbance across a
real property boundary or within a
noise sensitive zong: or (1) between
the hours of .., .. g and ... a.m,
the foltowing day on a public right.
of-way ar public space.

Streat Sales

ORfering for sale or selling anything
by shouting or outcty within any resi
dentiai or commefcial area of the
(wiiye county [except by permit issued
by fappropeiate aushority) according
to criteria set forth in ...... and/or
except between the hours of ....a.m.
and ....p.m.].

Animaly and Birds

Owning, possessing or harboring any
animal or bird which frequently or
for ¢ontinued duration, howls. barks,
meows, $quawks, or makes other
sounds which create 3 noise disturb-
ance across a residential real property

62,5
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4.1.3

6.2.9

c-16

hourdary or whIn b nnise senailive
zone. [Thin provoien shail nur apply
ta pubiiv s ]

louading and Untnading

Luading. unhadmyg. vpening, slovng
or uthar hamiling of hoses, crages,
containers, building materials  gar.
Buage cunis. oe wmilar vbjeers between
the hoors of potand . +m.
the following Jav in such a manaer
A% 10 vl 4 norse disturbaned aeross
& oresidentisd resl propersy Soundary
ar swishin 3 nuee sensitive cone,

Comruction

Qperanny or permiuting the operarion
af any iy o equipment wad n
canstruetion, WJeilling, or Jemulition
wurk,

1ar Delwegn the hours of ... pm.
and . A.m. the following day on
weekduds 0f 41 any time on (Sune
davs weekends)  ar  holidavs.  such
that the suund iherefrom <reates a
nune Jiviurbanee cross 4 residenual
real properly buundagy or within 4
AL sellsilng one. except for emers
guency work of public service utilities
ar by special variance issued pursuant
1o Neetiun 72;

13 At Any other time such that the
sound level ub ur across a real prop-
erty boundury evoeeds an Loy of ...
UBA for the Juily perind of operation.
1oy This sectton shall not apply to the
use of domestic mower tools subject
10 Section 6.2.17.

Vehicle ar Motorboat Repalrs aud
Testing

Repairing, rebuilding. modifying, or
testing <ny motur sehicle, motorcycle,
of motecbout in such a manner as to
cause . nobw disturbance across a
residential real property boundary or
within a aoise sensitive zone,

Airpart and Alrcraft Opertions

{a)y The EPO/NCO shall consult with
the 1irport proprietor to recommend
changes in dirport eperznans to minis
mize any noise disturbance which the
airpart owner may have authority lo
controd in i1s capaeity as proprietor.
thr Naothing in this section shall be
construed 10 prohibit, resrrict, pens
alize, epjoin, of in ANy manner regu-
late the movement of aircraft which
are in 4l respecis conducted in
accordance with, orf pursuant to,
applicable Fedural laws or reguiations,
Places of Puhlic Entertaloment
Operaling, plasing of permitting the
opesation of playing of any radio,
television, phenograph. drum, musis
cal instrument. sound amplifier, or
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6.2.10

6.2.11

6.2,12

amlac devige which produces. epro-
duces, or amplifies sound in any piace
of public entertainment at a sound
tevel grealer than L.o.dBA 3
reod by the sinw response on 3 sound
Tevel moeter ai Jny point that 15 nor-
mally veeupied by 3 customer, unless
a conspicuous and legible sign s
located outside such place, near each
public entrance. s1ating YW ARN-
ING. SOUND LEVELS WITHIN
MAY CALSE PERMANENT
HEARING IMPAIRMENT"

Esplosivas, Firearms, and Similar

Devices
The use or firing of explosives, fires
arms, or simiar devices which create
mpulsive sound 50 35 10 Cause 3 RDise
Wisturbance acynss a real property
houndary ur on 3 public space or
righol-way, without first oblaining
& speeial variznge issued pursuant to
Section T2 [Such permit aced not
he ubtatied fur licensed game-hunting
activistes un  peaperty  where such
agtivities ate wuthorized.]

Powered Model Vehicles

Operating nr permitting the operatian
of pos.ered model sehicles 50 as to
creale a nojce disturbance across a
residential real property boundary, in
a public space or within 3 naise sensi-
tise zone between the hours of .. ...
p.m, aod .....3.m, the follawing day.
Maximum sound levels in a public
spuce during the permatted period of
operation shall conform 1o (hose set
forth for residential fand use in Table
1 of Secrign %.1 and shail be measured
at a distanee of ,..... leet (meters)
from any point on the puth of the
vehicle. Maximum sound levals for
residentisl property and noise sensi-
tive zones. during the permitted
period of uperation, shall be governed
by Section 3.1 and Section- 6.2.16,
respectively

Vibration

Qperatnig W | oL dIng (e aperation
of any device that creaiss vibration
witich is above the vibriation perceps
tin threshold of ap individusl at or
hevarul the property of the <ource if
an private property of 3 ... fest
tmietersy Trom the «urce f on g pubs
lic spave vr prbiic nghtof-was. For
e purpeses of s seerton, Uvibra-
twon perceptivn thresholl™ ineans the
puALm greunds or sirecture-Dorae
sibrabangl motion necessary to cause
& norntl person o be aware of the
vibrution by such direct means as,
but nut limited 19, sensation by touch
ar visual chsenvation of moving ob-
juets.

c-17

6413 Statlopary Non-Emergeacy

Signaliug Devices

{a) Sounding or perminting the sound-
ing of any {clectronically-amplified]
signal from any stationary bell, chime,
yren, whistle, or similar device, in-
tended primarily fer nonemergency
purpeses, from any place, [for more
than ... minutes in any hourly
period. )

[¢by Devices used in conjurction
with places of religious worship shall
be exempt from ihe operation of this
provision. ]

[te) Sound sources covered by this
proviticn and not exempted under
subtection (b)Y shall be exempled by
tappropriate luthority) using criteria
set forth in Sestion 7.2.]

6.5,14 Emergeacy Signaling Devices

(37 The iptentional sounding or per-
mitiing the sounding outdoors of any
fire, burglar, or civil defense alarm.
siren, whistle or similar  stationary
emergency signaling device, excepl for
smergency purposes or for testing, as
provided i Subsection (b,

ib) i) Testing of a stationary emer-
gency signaling device shall occur at
the same time of day ¢ach time such
a test is performed, but not before
..... am. or after .....p.m. Any
such testing shall use only she mini-
mum cycle test time. In no case shall
such test ume exceed . ..., . seconds.
(iis Testing of tMe complete emer-
gency sigraling svstem. including the
funciioning of the signaling device
and the personnel response to the
signaling device. shall not eccur more
than once in each calendar month.
Such testing shall not occur before
soo..am, or after .....p.m. The
lime limit specified in subsection (i)
shall not apply te such complete sys-
tem (esking.

[[tc) Sounding or permitting the
wunding of any exierior burglar [or
fire] alarm or any motor wvehicle
burglar alarm unless such alarm is
automatically terminated within ...
minutes of activation, [This section
+hall not be interpreted 1o apply 1o
v alarma]]

6.2,15 Motochonis

Operating or permitting the operation
of any mutorboat in any lake, river,
stream, of other waterway In such
manger as (o exceed 3 sound level of

Cveee-..dBA ar 50 feer (15 meters)
or the nearest shoreline, whichever

distance is less,

6.3.16 Naoise Sensitive Zones

ta Creating or causing the creation

PRyvp
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of any sound within anv noise sensi.
tive zone designated pufsuant to Sec.
tion 42,10, 5o as to disrupt the activi-
ties normally conducted within the
1one, provided thar conspicuous signs
are displayed indicating the presence
of the zone; or

(b) Creating or causing the creation
of any saund within any noise sensi-
tive 2one, designated pursuant {o Sec.
tign 4.2,10, contajning a hospital,
nursing home. or similar activily, so
as to intecfere with the functions of
such activity or disturb or annoy the
patients in the activity, provided that
conspicuous signs ace displayed indi-
sating the presence of the zone.

Domesiic Pawer Tools

Operating of permilting the operation
of any mechanically powersd saw,
sander, drill, grinder. lawn or garden
100, snowblower, or similar device
used outdoors in residential areas be.
tween the hours of .....p.m. and
..... am. ihe follewing day 0 a3 (o
cause a noise disturbance across .
residential real property boundury

4.1,18 Tamperiog

The foilowing acis or the causing
thereal are prohibited:

{a) The removal or fendering inep-
ertitive by atty person other than for
purposes of maintenance. repair. or
replacement, of any noise contral de-
vice or element of design or noise
label of any product idensifled under
Section 4.3.6. The EPO/NCO may,
by regulation, list those acts which
constitute violation of thit provision,
[b. The (intentional) moving or ren.
deting imaccurate or inoperative of
any sound mortitoring instcument or
device positioned by or for the EPO/
NCO, provided such device ar the
immediate area is clearly labeled, in
aceordance with EPO/NCQ regula-
tiony, to warn of the potential illegal-
ity.]

(e} The use of a product, identified
under Section 4 3.6, which has had a
nojsg contrel devica ar element of
design or noise [abel removed ot ren-
dered inoperative, with knowledge
that such action has occurred,

ARTICLE Y1 Exceptions and Variances

7.1 Emergaocy Esception

The provisions of this ordinance shall
not apply to {a) the emission of sound
for the purpose of alesting persons to
the sxistence of an emergenicy, or ()
the emission of sound in the per-
formatice of emargency work,

1.2 Special Yariances

(a3 The (EPO/NCO)/ (Hearing
Board) shall have the authority, con-
sistent  wilth this section, to gramt
special variances which may be re.
quested pursuant lo Sections §.2.6
(Construction) and 42,40 (Explo-
sives, Firearms, and Simifar Devices).

tb) Any person seeking 1 special
variance pursuant 1o this section shall
file an application with the (EPO/
NCO)/(Hearing Board). The appli-
cation  shall  contain  infarmation
which demonstrates that dringing the
sauree of 1ound or activity for which
the special variance is sought into
compliance with this ordinance would
conslitute an unreasonable hardship
on the applicanl. on the community,
ur an ather persans. [Notice of 2n
application for a special variance
shall be published according to (juris-
dictional proeedure).] Any individual
who claims 1o be adversely affected by
allowance of the special variance may
file a statement with the (EPQ/
NCOV (Hearing Board) <ontaining
any information to suppoft his claim.
If the (EPO/NCO)Y/ (Mearing Boatd)
Ands that a sufficient controversy
exi5i8 regarding an application, a pub-
lic hearing may be held.

1} In determining whether to grant
or deny the application, the (EPO/
NCOY/ (Hearing Board) shall balance
the hardship to ihe applicant, the
community, and other persons of not
granting the special variance against
the “adverse impact on the health,
safety, and welfare of persons
atfected. the adverse impact on prop-
erty affected. and any other adverse
impacts of granting the special varle
ance. Applicants for special variances
and persons conlesting special varis
ances may be requited to submit any
information the (EPO/NCO)/ (Hear-
ing Board; may reasonably require, In
granting or denying an application,
the {EPO/NCO)/(Hearing Board)
shail place on public file a copy of
the decision and the reasor far deny-
ing or granting the special variance,

(dY Special variances shall be granted
by notice to the applicant containing
all necessaty conditions, including a
time Jimit on the permitted activity.
The spegial variance shall act bes
come effective until all condilions are
agreed to by the applicant. Noncome
pliance with any condition of the

. special variance shall terminawe it and

subjest the persen holding it 1o those
pravisions of this ardinance regulating
the source of sound or activity for




which the special variance was
granted,

{e) Application for extension aof lime
limits specified in spectal variances or
for modification of other substantial
conditions shall be treated like appli-
cations for initial special variances
under subsection (b).

(I The (EPFO/NCO)/ (Hearing
Board) may issue guidelines [ap.
proved by ................] defining
the procedures 1o be followed in
applying for a specizl variance and
the criteria 10 be considered in decid-
ing whether to grant a special varis
anee,

7.3 Variances for Time to Comply

(a} Within ...... days-following the
effective date of this ordinance. the
owner of any commercial or industrial
source of sound may apply 10 the
(EPO/NCQ)/ (Hearing Board) for a
variance in time 10 comply with Sec.
tion 6212 (Vibration) or Arucle
VI, The (EPO/NCO)/(Hearing

Board} shall have the authority, cons -

sistent with this section, to gramt a
variance, not to exceed ...... days
from the efective dawe of this ordi
nance,

{by Any person secking a variance in
time to comply shall file an applica.
tion with the (EBPQ/NCOY/ (Hearing
Board). The application shall contain
information which demonstraies that
bringing the source of sound or aciiv-
iy for which the variance i3 sought
itto compliance with this ordinance
prior 1o the date requested in the

Jppiication would constitute an une’

reasonable hardship on the applicant,
on the community, or on other pers
sons, {Notice of an application for a
variance in time to comply shall be
published according to {jurisdictional
procedure).]  Any individual who
claims 10 be adversely affecied by
allowance of the variance in time to
comply may file a statement with the
{EPO/NCOY/ (Heating Board) cone
lziting anv information to support
his claim, If the (EPQO/NCO)/ (Heare
inyg Board) finds that a suficient con-
roversy exists regarding an applica-
tion, a public hearing may be held.

() In deteemining whether 10 grant
or deny ihe application, the (EPO/
NCOY/ (Hearing Board) shall balance
the hardship 1o the applicant. the
community, and other persond of non
granting the variance in time 10 come
ply against the adverse impact on
health, safety, and welfare of persons
affected, the adverse impact on prop-
etty affected, and any other adverse

impacts of gramting the variance.
Applicants for variances in time to
comply and persons contesting vari-
ances may be required to submit
any infarmation the (EPO/NCOY/
(Hearing Board} may reasonably re-
quire, In yranting or denying an ap-
plication, the (EPO/NCO)/ (Hearing
Board} shall place on public file 2
copy of the decision and the reasons
for denying or granting the variance
in tme o comply.

d) Variances in time to comply shal}
be granted (o the applicant containe
ing all necessary conditions, including
a schedule for achieving compliance.
The variance in time to comply shall
not become efective until all condi-
tions are agreed to by the applicant,
Noncempliance with any condition of
the variance shall terminate the vari-
ance and subject the person holding
it to shose pravisions of this ordinance
for which the varianece was granied.
(e) Application for extension of sime
limits specified in variances In time
to comply or for modiftcation of other
substantial conditions shall be treated
like applicavions for initial variances
under subsection (b}, except that the
(EPO/NCO)/ (Hearing Board) must
find thay the need for the extension
or modification clearly outweighs any
adverse impacts of granting the exten-
sion or modification.

tHh  The (EPO/NCO)/(Hearing
Board) rmay issue guidelines ([aps
proved by ........00000n ] defining
the procedures 1o be followed in
applying for a variance in time to
comply and the criteria to be con-
sidered in dJeciding whether to grant
a vatianee.

T4 Appeals

Appeals of an adverse decision of the
(EPQ/NCO)/ (Hearing Board) shall
be made to the (appropriave court of
law), Review of the court shall be
(de nrovo)/(limited ro whether the
decision is supported by substaatial
evidence)/ (as specified by the ...
)

ARTICLE VvIOI Sound Lavels by Recelv.

Ing Land Use

3.1  Maximum Permissible Sound Lavels

C-1%

by Receiving Laod Use

Wo person shall operate or cause 1@
be operated on private property any
source of sound in fuch a manner as
to create 3 sound level which excends
the limits set forth for the receiving
land use category in Table | when
measured at or within the property
boundaty of the receiving land use.

o g B W B g T s T T
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TABLE I, SOUND LEVELS BY

RECEIVING LAND USE

Sound

Receiving Lersl

Land Use Llmit,

Category Tima dBA

Ral, R-2, ete. [A) a.t,— L.

(BYp.m.

(Residential, Public
Space, Open Space.
Agricultural or
Institutional)

(B} p.m,— L
{A)a.m.

C-l, C2, eic.
B, B2, etc.
tCommercial or

Business) At Al Times L
M-1, Ms2, ere,

{Industrial) At All Timea L,

8.1 Cortection for Characier of Sound
For any sourse of sound which emits
a pure tone o impulsive sound, the
maximum sound level limits ser forth
in Section §.1 shall be reduced by
dBA.

8.3 Exemptions
The provisions of this article shall not
apply to:
(a) Activities covered by the following
Sections; 6.2.6 (Construction), 62.8
(Aircralt and Airport Operations).
§2.10 (Explosives, Firearms, and
Similar Devices), §2.13 (Stationary
Nonemergency Signaling  Devicen),
62,14 {Emergency Signallng De-
vicesr, 62,15 (Motorboats), 6217
{Domestic Power Tools), 9.1.0 (Ref-
use Collection Vehicles), 9.2 (Rectea-
tishal Motorized Vehicles Operating
Off Public Rights-Cf-Way);
(bs the unamplified human voics;
(et interstate railway locometives and
cars; and
{¢dy (non-stationary farming equips
ment)/ (all agricultural activities)]

ARTICLE IX Moator Vehicle Maxitum

TABLE 1
MOTOR VEHICLE AND
MOTORCYCLE SQOUND LIMITS
IMEASURED AT $0 FEET
OR 1§ METERS}

Sound Level in dBA

Speed Speed  Sia-
Limit Limit tion.
Vehicle Class s Over  ary
MPH 35 Run-
or MPH up
Less

Motor Carrier Ve. 16 90 HL
hicle engaged in
inlersiate come
merce of GYWR
or GCWR of
10,000 1bs. or
more

All otber moior A B -
vehicles of
GVWR or
GCWR of 10,000
Ibs, or more

Ay motorcycle

Any other motor E F -
vehicle or any
combination aof
vehicles towed
by any motor
vehicle

Adequate Mufless or Souad
Dixsipative Devicaa

{a) No person shall operate at cause
10 be aperated any motor vehicle or
motoreycio  not  equipped with a
muffler or other sound dissipative
devica in good working order and in
canstant aperation:

(b} No person shall remave ar render
inoperative, of caus¢ to he removed
or rendered inoperative, other than
for purposes of muintenance, repair,
of teplacement, any mutfler or sound
dissipative device on a motor vehicle
or motoreycle;

(¢} The EPO/NCO may, by (guide.
liney) {regulations subjest 1o apprroval

%1

Sound Lavels Y o )l. list l:‘lo;& acts
RO which constiute violation af this sec-
9,1 Motor Vebicles and Malorcycles-on tion,
Publlc Rights-ofsway
No person shall operate ar cause 1o 31,2 Molor Yebicle Hurns aod Sigoslloy
be operated a public or private matae Devices .
vehicle or motareycls on a public The following acts and the causing
right-af-way at any time in such a thereal are declarcd to be in violation
manner that the sound level emined of this ordinance:
“ by the motor vehicle ar mororevcle fa) The sounding of uny hurn or
exsteds the level set forth in Tabile T8 other auditury wgnaling device an or

¢-20
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in any motor vehicle on any public
right-of-way or public space, except
fas a warning of dapgeri/(as pro-
vided in the vehicle code).

[{b} The sounding of any horn or
other auditery signaling device which
produces a3 sound level in excess of
...... dBA a1 .. ... feet {metery).])

Refuse Collection Vebicles

No perwonrt shall:

133 On or after (2 vears) following
the effective date of this ordinanes,
operate or permit the operation of the
compacting mechanism of any motar
vehicle which compacts refuse and
which creates, during the compacung
evele, 3 sound level in excess of ...
udBA when measured at ... .. feet
(meterst from any point on the ve.
hicle: or

1b) Operate or peremit the operation
of the compacting mechanism of any
motar vehigle which compacts refuse,
between the hours of ...... p.m. and
...... am. the following day in a
residential area or noite  sensitive
tone: or

feh Callect refuse with a refuse col.
lection vehicle between the hours of
...... pm. and ... .. am. the
following Jdav in a retidential area or
noise sensitive rone.

Stonding Motor Vebicles

No perion shall operate or permut the
operation of any motor sehicle with
3 gross  vehicle  weight  rating
(GVWR) in excess of ten thousand
U000 pounds, or any auxiliary
squipment attached to such a vehicle,
for a period longer than ...... min-
utes in any Hour while the vehicle is
slatienary, for rteasons other 1han
watfic congestion, on a public right-
of+way or public space within 150 fest
(46 meterst of a residential area or
Jmignated naise sensitive zone, be-
tween the hours of ...... p.m. and
...... a.m. the following dav.

4.1 Recreation Motorized Yehicies

Operating OIf Public Rights-af-way

ta) [Except as permitted in subsec.
tion (b)Y or (€).] no person shall op-
erale Or cause to be operated any
recreational motorized vehicle of 2
public right-af-way in such a muanner

svehicles, whether ar not duly licensed
4nd regisiered. including, but not lim-
ited 10, cernmercial or non-commers
ciul racing vehicles, matoreycles, go-
garts, snowmobiles, amphibious eraft,
campers and dune buggies, but naot
including motorboats.

{ (b Permits for mator vehicle racing
events may be obtained from (appro-
priate authority) according to pros
cedures and criteria set forth in

{1¢) Special variances for...... may
be obtained from {(ippropriate au.
thority) according to procsdure and
enteria set forth in o.oooove .oy ]

Vehicle Type

TABLE IIL
RECREATIONAL MOTORIZED
VEHICLE SQUND LIMITS
{MEASURED AT 50 FEET
OR |3 METERS)

Sound Level, dBA

Snowmuobile A
Motoreysle ;)
any Other Vehicle C

ARTICLE X Land Use

101

that the sound level emitted there. |

from exceeds the limits set forih in
Tabde EII at.a distance of 30 feer (15
meiers) or moee from the path of the
vehicle when operated on a public
$pace or al of across the boundary of
private property when operated on
private propersy. This section shall
appiy to ail recreational motorized

10.3

£-27

General Provisions

(a) No owner of any land shall com-
mepce or cause 1o be commenced
construction of any structure coversd
by Sections 102, 10.3. 10.5 or 106
unless approved by the EPQ/NCO
as provided in this Article.

by Amy application for approval re.
quired by this Article shal! be sub.
mitied in writing 10 the EPQ/NCO,
with a copy to the (Buildings Depars.
ment}. (Appropriate Department). by
the owner of the land on which the
structure is proposed 1o be con-
structed and shall contdin the follow-
ing information:

(1Y identification of the land on
which the construction is proposed:

ta) the section of this Article under
whith approval is rrquested;

(3 informaticn and data support-
ing the claim that the appropriate
requirements will be mes: and,

(41 any other information which

the EPO/NCO may reasonably re.

quire.

Coostruction Resrictions for

Habitable and Institutional Structures
1ar Except as provided in subsection
(<), no new single family residential
structure shall be approved far cone
struction  (excluding substantial re-

e o
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pair or alteration} if the exterior day-
night average sound level (L.} any-
where an the site of the proposed
structure is projecied (o be in eaces
of ...... dBA witkin ....., years
follawing the estimated compietion
date of the sructure,

(b) Except as provided in subsection
(¢), no new multiple-family reai-
dence, dormitory, mobile home park,
Iransient lodging, school, haspital,
nursing home or similar structure, or
substantial modification of such exist-
ing structure, shall be approved for
construction if tho exterior day-night
avarage sound Tevel (Lia) anywhere
on the site of the proposed structure
is projected (o be (n excess of,.....
dBA within..,...years following the
estimaled <completion date of the
strucrure of medification.

{e) Construction otherwisa prohibited
puftuant 1o subsections (a} or (b)

. shall be allowed if the exietior day-

night avetage sound level (La) on
the site of the proposed structure i
projcted not 1o be inexcessaf ...,
dBA for ...... years following cone
struction, provided that there is ine
corporaied into the design and cone
atruction of Lhe structure sueh sound
ATRNUALION MeEAIurss AL AP NECRIMrY
10 reduce the maximum inteticr day-
night average sound lovel (La) to
...... dBA, Subsections (a)} and (b)
shall not apply to any site develope
ment plan or its cquivalent an which
four or [ewer dwelling units are to
be conitructed.

{d) Prior to {snuanca of any occu-
pancy mermil for any structure regu-
latesd pursuant 1o jubsection (¢}, the
owner of the structurs shall submit
for EPQ/NCO review the report of
an independent tesling agency (ap~
proved by the EPO/NCO] certilying
that sound altenuation measusss have
been propetly incorporated into the
devign and conatruction of the sirues
ture and that the intetior Ly, mests
the crilerion specified in subsection
(c). Such report shall contain the
results of simultancous measurements
of the extstior and interios day-night
average sound levels lor a repres
wuntativa sampie of locationa,

(¢) Tha EPO/NCO may conduet
weh inspections and measurements
a5 % necesary 10 graute the accu.
racy of any report submilted pure
ant 10 subsection (d) and to ascer-
lain complisnce with this section,
These may include on-site: inspections
by a certified independent ieating
agency duting specifted periods of
construction,

13
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Recreatioos! Aren Restrictions
(a) Except as provided in tubsections
(), (c), and {d) no land shall be
designated or approved for conatruc-
tian or use as 2 public or privale 2x-
\erior recreational arca, including, but
not tmited o, childrens' playgrounds,
outdoor thesiers and amphitheaters,
picnic grounds, tennis courts and
swimming pools, if the exterior day-
night average sound level (Lu) any-
where on the tite of the proposed rec-
reational area iy projected to be in
the excess of ........ dBA within
vvanes years lollowing the construg.
tion or designation of the site.
(b) This section shall nat apply to
the designation or approval of any
grovn belt or open spacs in any area
in which the L. e¢sceeds the level
specified in subsection (a) regardicw
of whather such green belt or open
space 3 open to public use, provided
that no recreational improvement or
facility is conyiructed therson,
(¢) Designation or approval of ex-
erior  recreational  arcas otherwise
prohibited under subsection (a) shall
be allowed if the Le specified in that
bmaciion can te achicved by appro~
prists meams of sund sitenuation,
such st berms, barriers, or building,
At the perimeter of or tlsewhers on
the site, )
(d) Na new interior recraationsl fa-
cility, including, but not limited to,
gymoasiums, ice or roller skating
rinky, indoor iwimming pool, and
fennis courts, shall be approved for
construciton il the exterior day-night
average wund level anywhere on the
fite h projecied (0 bw in excass of
vzerne dDA within ...... years fob
fowing the atimatod date of comples
tioa of the wructure unlcts there i
incorporated into the design and con.
struction of the structurs such sound
MLLNUSLION MERSUITS AR ATE NECCNary
to reduce the maximum [nlesiar day-
night n&nn mund level (L) to
A

Stw Study Requirement

(a) If the EPQ/NCO has reaxn io
beligve that 4 [ull repart s necesary
(0 determine whether & proposed
project i prohibited under Section
10.1, such eeport shall be made by the
applicant priot to approval of any
subdivision, toning, ar building per.
mit spplication. (If & full report has
not been made and the applicant be.
lieves the projest was wronglfully pro=
hibited under Section 10,1, he may
Ale a full repart within ...... dayy
of the EPQ/NCO decision and re-
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quest reconsideralion by the EPO/
NCOr A full report shall gentain the
following information and any other
information which the EPO/NCO
may reasonably require:

(1) the existing day-night average
aund levels {La). including identifi-
cation of the major sources of sound,
for . representative sample of loca:
vons, measured in sccordance with
guidelines published by the EPQ/
NCO;

12y any projecied or propused new
or expanded sources of sound which
may affect expasure of the site dur-
g ...... years following completion
of the project and the projected fu-
ture L. at the site resulting from
these new or expanded sources: and,

{3} where applicable, plans for

sound artenuation measures on the
site and/or of the structure proposed
to be built and the amount of sound
attenuation anticipated as a result of
these measures,
(b1 In determining whether an appli-
cant should be required to submit a
jull report pursuant 1o subsection
{a). the EPO/NCO shall consider
Circular [3%0.2 (Noise Abatement
and Controly and other publications
of the U.S. Department of Housing
und Urban Development.

Commercial and [udusirial
Construction

~o new ar substamially modified
structure on land used or zoned as
enmmercial or industrial shall be 3p-
proved for construction unless the
owner or developer of such Jand has
demonstrated, in  accordance  with
guidelines published by the EPOQ/
NCO  thar the completed structure
and the activities associated with and
on the same property as the struc-
ture, will comply with the provisions
of Article Y1I[ at the 1ime For initial
fullacale operation of such activities,

Sound From New Tramsportation
Systems in Residential Ateas or Noiss
Sensitive Zoues

No plans for construction of new
transportation systems or expansion
of the zapacity of existing transporta-
tun. systems will be approved for lo-
cation in or near residencial areas or
noise sensitive zones, regardless of
Ihe source of project funds. unless
such plan includes all control meas-
ures neceyapy to ensure that the
projected  davenight averzge sound
level (Luad due 10 the operation of
the rransporiation system does not
exceed . ..... ¢BA at any point on

10.7

10.3

10.9

10,10

residential property within ...,
vears after the expecied campletion
of the project.

Equivalent Measurement Systems

For the purposes of this Article, ail
measurements  and  designalions  of
sound levels shall be expressed 1 day.
night average sound levels (Lui) or
in any other equivalent measurement
syslem the EPO/NCO may reasons
ably apprave.

Zoniog Ordinance or Comprobensive
Plan

(1) No propesed toning ordinance
or comprehensive plan shall be ap-
proved unless such plan includes a
sound analysis which (1) identifies
dyisting and projected noise sources
and associated sound levels for ...,
years an and around the ares under
consideration, and (2) enmsures usage
of adequate measures to 3void violas
tion of any provision of this ordi-
nance,

(b Nua zoning change application
shall be approved unless the site feas-
ibility $ludy submitied, as required
by the {Zoning Board of Appeals)/
(Planning Commission). ¢oniains an
anabysis which shows (11 the impact
of existing and projecied noise sources
for ...... years on the intended use,
and (1) the projected noise impact of
1he invended use, when completed, an
sarrounding areas. Such sites siudy
shall ensure the use of adequale
measures (o 3vand violation of any
provision of this ordinance.

Trush [n Selling or Rentog

No person shall sell or rent, or cause
w be sold or rented, any struciure or
property 1o be used for human habi-
1ation, where the struclufe or prop-
erly is exposed to sound levels regus
larly in excess of (an L. in any
hour of ...... dBA)/(an L« of
veer.. dBA), without making full
weritten disclosure to all poiential
buyers or renters of the existence of
such sound levels and of the nature
of the sources. The EPO/NCO shall
devetop a wtandard format for writien
disclosures, which shall inclsde in-
farmation on the effects of noise on
human health and welfare.

Appeals .
Any applicant may appeal an adverse
decision by the EPO/NCO under
this Article, in the (appropriale court
of law), on the grounds that the
EPO/NCO disapproval was atbilrary,
capricious, or unreasonable,

o L U ey £t o b vy bk d = e



ARTICLE XI Enfarcement

(112

113

114

Penaities

fal Any person who violates any
provision of this ordinance shall be
fined for each offense noy more than
.......... dollars.

() Any person who willfully or
knowingly violates any provision of
this ardinance shall be fined far each
affense a sum of nar less than ...
dollars and not more than ..., dol-
lars,

(e) Each day of violatien of any
pravision of this ardinance shall con-
stitute a separate offense.

Abatement Crders

(at Except as provided in subseciion
by, in lieu of issuing a natice of
viglation as provided far in Section
11,3, the EPO/NCO or other
{agency/official} responsible for en-
forcement of any provision of this
ordinance may issue an order requir-
ng abatement of any source of sound
or vibeation alleged 1o be in viclation
aof this ordinance within a reasonable
time pericd and according ta guide-
lines {to be approved by appropriate
authority] which the EPO/NCO may
prescribe,

(b) An abatement ordet shall not be
issued: (1) far any violation covered
by Section 111 (bh; (23 far any vie-
Tation of voviiiiiiie i : af,
(3) when the EPO/NCO or ather en-
forcement (agency) / (officla) has
reason to belleve that there will not
be compliance with the abat¢ment
order.]

Naotice of Yiolatden

[Except where a person Is acting in
jood faith 1o comply with an abare-
ment order jssued pursuant 1o Section
11.2 (a)), violation of any provision
of this ordinance shall be cause for a
(notice of viclation)/ (summans)/
(complainty/ {informatian or indict-
ment} to be issued by the EMI/NCO
or other responsible enforcement
(agency official) according lo pro-
cedures (which the EPQ/NCO may
prescribey/(set focth in .......... ).

Immediate Threats to Health snd
Wellars

(3} The EPO/NCO shalt order an
immediate halt to any sound which
exposes any person, except thoie ex-
cluded purssant to subsection (%7,
to continuous sound levels in excess
of thase shown in Table IV or o
impulsive sound levels in excess of
those shawn in Table ¥. Within
...... days fellowing issuance of

¢-24
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stch an prder, the EPO/NCO <hall
apply 1o Lhe appropriate caurt for an
injunclion to replace the order

(b No order purtuant 1o subsectun
12) shalt be issued if the onlv per-
snns gaposed 10 tound levels in etcess
of those listed in Tables IV and V
are exposed 33 3 result af (1) rres.
pass: (M) invitarion  upoa  privane
propesty by lhe person causing of
permilting the sound: (M emplov.
ment by the person or a contractor
of the person causing or permitting
the sound.

{e} Any persan subject 10 an arder
itsued pursuant to subsection (a3
shall camply with such order until (11
the «ound is brought inte compliance
with the order. as determined hv the
EPO/NCO: or (1) a judicial order
has superseded the EPQ/NCO order
fd) Any person who violates an order
issued pursuant 1o this «ection <hall,
for each day of violation. be fined not

less than ........ dollam nor more
than ..., dollars,
TABLE Y

CONTINUCUS SOUND LEVELS
WHICH POSE AN IMMEDIATE
THREAT TO HEALTH AND
WELFARE

tMeasured at 50 Feet or |5 Mewrs)®

Sound Level

LimitemidBA) Durstion
%0 24 hours
9 12 hours
96 6 hours
99 3 houn
102 1.5 hours
105 45 minutas
108 12 minutes

* Use ¢qual eaetgy HimMdanidnsity cradeof of leval
vamey find sndrgy equivalanl aver 14 houn.

TABLE V

IMPULSIVE SOUND LEVELS WHICH
POSE AN IMMEDIATE THREAT TO

HEALTH AND WELFARE
(Measured at 5@ Feet or 15 Meters)

Number of
Sound Level Repetitions per
Limit (dD) 24 Hour Prriod
148 3
138 0
128 100

S e b gt
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Citlzen Sutts

(a) Any person, other than persons
responsible for e¢nforcement of this
ordinonce, may commence 3 civil aes
tion on his own behalf (1) against
any person who is alleged to be in
violation of any provition of this
ordinance set {orth in Table VI be.
law or (2} against the EPO/NCO
where there is alleged a failure of
the EPO/NCO 10 perform any act

TADLE VI

Provisions Under Which Clvil Actloas

May Be Commenced

6.2.1ia) 1Radios, Television Sets, Musical

Instruments and Similar De-
vices)

6822 (Loudspeakers/ Public Ad-
dress Sysierns)
2.3 (Street Sales)
623 tLoading and Unloading)
6.2, 1Coastrustion)
2. (Vehicle or Motorboat Repairs
i and Testing}
e 6.2.9  IPlaces of Public Entersainment)
P 6.2.10  (Esplosives, Fircarms, and
i Sitmlar Devices)
! 6211  (Powered Model Vehicles)
! 6.2.12  (Vibration)
' {6.2.13} (Stationary, Non-Emergency 11.6
; Signaling Devices)
6214 (Emergency Signaling Devices)
[ §2.15  (Matorbonls)
i 42,17 (Domestic Pawer Tools)
62,18  {Tampering)
8.1 (Maximum Permissible Sound
. Levels by Receiving Land Use) 1.7
" 9.1.3 {Refuse Collection Vehicles)
9.1.4 IS1anding Motor Vehicles)
' 9.2(H (Motor Yehicle Racing Evaam
; 9.2,1ib) (Mator Venicle Horns and
: Signaling Devices)
10.9 {Truth in Selling or Renting) 11.8
i
|
§ —
¥
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under this ordinance which is not

discresionary. The .......... court

shall have jurisdiction, without regard

ta the amount in controversy, to grant

such relief as it deems necessary.

(B No zction may be commenced
{1) under subsection (a)(1)

(A) priot & ..., days after
the plaintiff has given nouce of the
alleged violation to the EPO/NCO
[and to the alleged violator] of such
violation, or

(BY if the EPO/NCO has com-
menced and is diligently prosecuting
an action agzinst the aileged violator
with respect to such violation, [hut
in such action any afected person
may intervene as a matter of right],
or

(2) under subsection {a)(2}, prier
... days after the plaintiff has
given nolice 10 the EPO/NCO that
he will commence such action, Notice
under this subsection shall be given
in 2 manner prescribed by the EPQ/

h

(¢} In any action under thiy section,
the EPQ/NCO, if not a party, may
intervene a3 a mater of right.

id) The court, in issuing any fAmal
arder in any action brought pursuant
1o subsection (a}, may ut ils discre-
tion awaed the costs of [litigation 10
any party.

Other Remedles

No provision of this otdinance shall
be consirued to impair any commen
law or staturory cause of action, or
legal remedy therefrom, of any pers
san for injuty or damage arising from
any violation of this otdinance or
from other law.

Suvernbillty

If any provition of this ordinance is
held to be unconstitutional ar other-
wise invalid by any court of com-
petent jurisdiction, the remaining pro-

- visions of the ordinance shall not be

invalidated,

Effective Duis
This law/ordinance shall take the
effecton ...ovvvvns Cererieeien
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Publiec Law 92«374
92nd Congreas, H, R, 11021
[ar) Cctober 27, 1972

an et

38 STaT, 1234

To control the ewlsslun of nuise datrimental to the human enviranwenr, and
tor ether purpodes.

_Be it enacted by the Senata and [ouse of Repreaentatives of the
O nited Statey of Amevica in Congress assemaled,

SHORT TITLE
Sectiox 1. This Act may be cited as the *Noise Contro] Act of 1072",
FINDINGS AND POLICY

See. 2, (a) The Congress finds—
(1) that inadequately controtied noide presents a growing dan-
er to the health and welfare of the Nation's populstion, particu-
arlg' in urban areas; .

(2) that the mujor sources of noisa Includs transpartation
vehicles and equipment, machinaty, applinnees, and other prod-
yets in commerce ; and - .

(3)_that, while primary responsibility for control of noisa rests
with State and local governments, Feders! action is essential 1o
desl with major noise sources in commeres control of which re-
quire nationsl uniformity of treatment. L

{b) The Congress declares that it is the policy of the United States
to promote an environment for all Americans fres from noise that
jeopardizes their health or welfare. To that end, it is the purposs of
this Act to establish s means for edective coordination of Federal

- research and activities in foise control, to authoriza the establishment

of Federal noise ¢mission standards for produets distributed in com-
metce, and to provide information to the public respecting the noise
emission and noise reduction characteristics of such producrs,

DEFINITIONS

Sec. 3. For purposesof this Act:

(1) The term “Administrator” means the -Administrator of the
Environmental Protection Agency. )

{(2) The term ‘“person” means an individusl, corporation,
partnership, or associstion, and {except as provided in sections
11{e) and 12(a)) includes any oficar, employes, dspartment,
agency, or instrumentality of the United States, & State, or any
politicul subdivision of & State.

(3) The term “product” means any manufactured article or

goods ‘or compohent thereof; escapt that such term does not

includo— . .

(A) any aireraft, sirernlt angine, propeller, or appliancs,
a8 such tarma are defined in section 101 of the Federal Avia-
tion Act of 1988; or

(B} (i) any military wenpons or equipment which are
designed for combac use; (ii) any rockets or squipment which
are designed for rescarch, experimentul, or devalopmental
work to be purformed by the Nutional Aeronautics and Space

Administration; or {iil] to the extent provided by regulations

of tho Administrator, any other machinery or equipment

designed for use in experimental work done by or for the

Federal Government. :

. (#) The term “ultimate purchuser” means the first person who

in good fuith purchases u ptoduct for purposes other thun resale.

13-108 0

Nodse Comtral
Aat of 1972,

72 Stat. 737,
49 UsC 1301,
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85 STt 1238

90 3tag. 379.

SspHeme
Pragidemtial
sutharity,

Rapors 4o
Cohgresa,

(3) The term "new product™ means (.1} a product the equitabla
or legal title of which has never been transferred to un ultimute
purchaser. or {B) a produet which i3 imported or offered for
importation into the United Stotes and which is manufactured
after the affectiva date of a regulution under section 6 or section 8
which would have been applicable ro such product hnd it been
manufactured in the United Staten, .

(8) The term “manufacturer” means any person engaged in the
manufacturing or nssembling of new products, or the importing
of naw products for resals, or who scts for, und is concrolled by,
nnrgd such person in connection with the distribution of such
products,

{7) The term “commerce”™ means trade, traffic. commerve. ot
transportation=— )

(A) hetween a place in a State and any place outside
thereot, or
. {B} which affects trade, trafic, commerce, or transports-
tion described in subparsgraph {A).

{3} The term “distributs in commeree™ means sall in, offer for
sals in, or introduce or deliver for introduction into, commerve,

{9) The term “State” includes the District of Columbin, the
Commonwealth of Puerto Rico, the Virgin Islands, American
Samoa, Guam, and the Trust Territory of the Pacific Islands,

(10) Thu term “Federal agency” mesns an_esecutive agency
(as defined in section 105 of title 5, United States Code) and
includes the United States Postal Service. .

{11} The term “environmental noise™ mesns the intensity,
duration, and the character of sounds from all sources.

FEDERAL, PROGRAMS

See, 4 {a) The Con authorizes and directs thut Federal
agencies shall, to the tullest extent consistent with their sutharicy
nndep Federal laws sdministered by them, carry out the programs
within their control in such o manner as to further the policy
declared in section 2({b).

(b} Each department, agency, or instrumentality of the executive,
legistative, and judicial branchies of the Federal Government—

(1) having djunsdicnnn. aver any property or facility, or

{2} engaged in any activity resulting, or which may result, in

the emission of noise,

shall comply with Federal, State, interstate, and local requirements
respecting control and abatement of enviranmental noise to the same
extent that any person is subject to such requirements. The President
may esempt any single activity or facility, including noise emission
sourcen or classes thereof, of any department, agency, or instrumen-
tality in the executive branch from complinnce with any such require-
ment if he determines it to be in the paramount interest of the Thited
States to do so; except that no exemption. other than for those
nroducts referred to in section 3(3) (B) of this Act, may be granted
from the requirements of sections 8, 17, and 18 of this Act. No such
exeinption shall be granted due to lack of appropristion unlesa the
President shall have specifleslly requested such appropristion as a
part of the budgetary process and the Congress shall have failed to
make available such requested appropristion. Any exemption shall
be for s period naot in excoas of one year, but additional esemptions
may ba granted for pericds of not to exceed one year upon the
President’s making « new determination, The President shall report
ench January to the Congress all ezemptions from the requirements

(.
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of this section granted during the preceding calendur year, together
with his renson for granting such exemptien,

{e) (1) The Administrator shall coordinate the programs of all
Federni ugencies relating to noise research and najse control. Each
Federal ngency shall, upon request, furnish to the Administrator such
information as he may rensonably require to determine the nature,
s;:lope. and results of the noise-resesrch and noise-control programs of
tha agency.

(:’.)gEEnéh Federul agency shull consult with the Administrator in
prescribing atnndards or reguiations respecting noise, I at any time
the Administrator hus reasan to believe that a standard or regulation,
or any propesed standued or regulation, of any Federal agency respect.
ing noise does not peotect the public health und walfsre to the extent
he believes to ba required and feasible, he may requesc such agency to
review and report to him on the advisability of revising such standard
or regulation to provide such protection. Any such request may be
published in the Federal Register and shull be nccompanied by a
detailed statement of the information on which it is bused, Such ngency
shall complete the requested review and report to the Administrator
within such time as the Administrator specifies in the request, but such
time specified may not be less than ninety days from the date the
request was made, The report shall be published in the Fedural Reg-
ister and shall by accompunied by a detailed statement of the Andings
and conclusions of the agency respecting the revision of its standard
or regulation. With respect to the Federsl Aviation Administeation,
section 811 of the Federal Aviation Act of 1055 (43 amended by section
T of this Act) shull apply in lieu of this pmjn.ﬁ'ruph. .

{3} On the basia of regular consultation wit! s.l;]:lproprlue Federal
agencies, the Administrator shall compile and publish, from time to
time, o report on the statuy and progress of Federnl setivities relatjng
to noise rescarch and noisa contro], This report shall describe the naise-
control programs of each Federn] agency and assess the contributions
of ihosg programs to thy Federal Government's overal] etforts to con-
trol noise. .

. IDENTIFICATION 0F MAJOR NOISE SOURCEZS; NOISE CRITERLL AND CONTROL

TECHXOLOAT

_Sec. 3, {a)(1) The Administrutar shull, after consultation with
appropriate Federal agencies and within nine months of che date of
the enactment of this Act, develop and publish eriteris with respect
to noise, Such eriteria shall reflect the scientific knowiedge most useful
in indicating the kind and extent of al! identifinble efects on the public
health or weifare which may be expectad from difering quantitiesand
qualities of noise, .

(2) The Administrator shall, after consultation with appropriate
Federal ngencies and within twslve months of the date of the ennct-

“ment of this Act, publish information on the levely of environmental

noise the attainment and maihtenance of which in defined areas under
various conditions are requisits to proteet the public health and wel.
fare with an adequate margin of safety,

{b) The Administrator shall, after cansultation with appropriate
Federal agencies, compile and publish a report or seties of reports
(1) identifying products: (or ciasses of products) which in his Judg-
ment afs major sources of noise, and (2) giving information on teca-
niques for control of noise from such products, including available
data on the technology, conts, pnd alternative methods of naisa control.
Tha frst such report sholl be published not later than eightesn manths

. after the date of ennctment of this Act.
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{e) The Administrator shall from time tq time review and, as
appropriate, revise or supplement any critaria or reports published
under thia section, » .

{d) Any report (or revision thereaf) under subsection (b) (1} iden-
tifying major noise sources shall be published in the Federal Register.
The publication or revision under this section of any criteria or infor-
matian on control techniquey shall be snnounced in the Federal Reg-
ister, and copies shall be made available to the general public,

NOISE EMISMION STANDARDS FOR PRODUCTS DISTRIBUTED [N COMMERCE

. See. 8. () (1) The Administrator shall publish proposed regula-
tions, meeting the requirements of subsection (c), fo¢ each product-—
(A) which is identified (or is part of a class identitied) in any
report published under section 5(b) (1} as a major souree of noise,
{B) for which, in his judgment, noise emission standards are
fensible, and
(C) which falla in ons of the {ollowing categories:
{i) Construction equipment.
(:xi} Transportation equipment (including recreationsl
vehicles and related equipment).
{iii} Any motor or engine (including any equipment of
which an engine or motor ia an integral part),
{iv) Electrical or electronic equipment.

2} LA) Initlal proposed regulations under paragraph (1) shall be
published not Iater than sighteen months after the data of enactment
of this Act. and shall apply to any product deseribed in paragraph (1)
which is identified (or is & part of a class identified) as & major
source of noise in any report published nndee section 5(b)(1) on or
befare the date of publication of such initial proposed regulations.

. (B) In the case of any product described in parsgraph (1) which
is identified {or is part of & class identified) as 8 major souree of noise

- in a report published under section 5(b}{1) after publication of the

initial peoposed regulntions under subparagraph (A) of this para.
graph. regulntions under paragraph (1) for such product shall be
praposed and published by the Administrator not later than eighteen
months after such report is published,

{3} After proposed regulations respecting a product have been puli-
lished under patagrupi (2). the Administrator shall, unless in his
judgment noise emission standards are not feasible for such product,
prescribe regulations, meeting the requirements of subsection (o), for
such product— . R

() not enrlier than six months after publicution of such pro-
posed regulations, and
{B) not loter than—
(i) twenty-four months after the date of enactment of rhis
Act, in the cuse of a produet subject to propesed regulations
publlshed under pacagraph (2){A),or
{11} in the case of any other product, twenty-four months
after the publicationn of the report under section 3(b){1)
identifying it (or a class of products of which it isa part) as
a mafor source of noise. .

(b} The Administrator may publish propesed regulations, meeting
the requirements of subsection (¢), for any product for which he is
not required by subsection (a) to preseribe reguistions but for which,
in his judgment, noise emission standurds are fensible and are requisite
to protect the public health und welfure, Not earlier than six months
after the dnte of publication of such proposed regulutions respecting
such produet, he may prescribe regulutions, meeting the requirements
of suhsection (¢}, for such product. .
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{e}i1) Any regulation preseribed under subsection {a) or t(b) of
this sectinn {and any revision rhereof) respacting a prodluer shall
include o noise emission standnrd which shall set limits on noise emis-
stons from such produoee and shall be a standard which in the Adminis-
trator's judgment, based on criterin published under secting i, ia
renuisite to protect the public henlth and weifure, taking into accounc
the mugnitude and conditions of use of such product (ulone or in
combination with other toise soureed), the degree of poise ceducrion
achievable thraugh the application of the best available rechnology,
and the cost of complinnce, In stablishing such & srondard for any
product, the Administrator shal] give appropriate consideration to
standards under nther luws designed to safeguard the health and
welfure of persons, including any standneds under the Nationai Tratic
and Moror Vehicle Sufety Act of 1086, the Clean Air Aet. and the
Federal Warer Pollution Contral Ace. Moy such noise emission stand-
ards shall be o performance standerd, In addition. any regulation
under subsection (#) or (b} {and any revision thereof) may contain
testing procedures necessary to assure complisnce with the emission
srnndnrs in such regulation, and muy contain provisions respecting
instructions of the manufacturer for the maintenance, use, or repair
of the product.

{2} Ifter publication of any proposed regulations under this sec-
tion, the Administrator shall allow inferested persons an opportunity
to participate in rulemaking in accordance with the st senrence of
section .’S.‘J:ll(::) of title 3, United States Code. )

{#) The Administrator may revise any regulation preseribed by
him under this section by (A) publieation of proposed revised regula-
tions, nnd ( B) the promulgation, not earlier than six months o fter the

10 Stat, 118,
1§ Usc L3el
note,

41 3tas, 485,
42 usgc 1957
noete,

Ante, o, 316,

40 Stat, JEJ.

date nf such publication, of regulations mukinrr the revision; except
i .

thut u revidion which mukes only technical or clerivnl corcectinng in a
reguintion under this section msy be promulgated enrlier than six
months after such dare i# the Administrator tinds that such esrlier
promulgation isin the public interest.

(d){1) On and after the edective date of any regulation prescribed
undar subsection (s} or (b) of this section, the manufacturer of each
new product to which such reguistion applies shall wurrane to the
ultimate purchuser and each subsequent purchaser that such preduct is
designed, built, and equipped $0 as to conform at the time of sale with
stch regulation. )

{2) Any coat obligntiun of any dealer incurred as a reault of any
requirement imposed by paragraph (1) of this subsection shail be
borne by the manufacturer, The transfer of any such cost obligation
from s manufscturer to any denler through franchiss or other agree.
mant is prohibited, \

f & manufacturer jncludes in any advertisement s statement
respecting the cost of vulua of noise emission control devices or systems,
such manufactarer shall se¢ forth in such statsment the cost or value
attributed to sich devices or systems by the Secretary of Labor
(through the Bureau of Labor Statisticaj. The Secretary of Lubor,
and his representatives, shall hava the same access for this purpose to
the books, documents, papers, and records of & manufactures us the
Comptroller Genera] has to thowe of a recipient of nasistance for pur-
posed of section 311 of the Clean Air Aet.

(e)(1) No 3tate or political subdivision thereof may adept or
enforce——

{A) with raqg:ct to any new product for which s regulation
has been prescribed by the Administraror under this sertion, any
law ar regulation which sets a limit on noise emissions from such

Qost abligas
siang, trans+
far prohibie
tioh.
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new product and which is not identicel to such regulation of the
Administrator; ar

{B) with respect to any component incorporated into such new
product by the manufacturer of such product, uny law or regula-
tiot setting a limit on noise emissions from such component when
30 incorporuted, )

12) Nubjec to sections 1T and 18, nothing in this section precludes
nr denies the right of any State or pelitical subdivision thereof to
vstublish and enforce controls on environmental noise (or one or mors
snurces thereot) through the licensing, regulation, or restriction of the
nse, operution, or movement of any product or combination of
producta,

MACRAFT NOISE STANDARDS

See. 7, {a) The Administrator, after consujtation with appropriate
Federal, State, and Jocal agencies and interested persons, shall conduct
w study of the (1) adequacy of Federal Aviation Administration Hight
and operational noise controls: (2) adequncy of noise emission stand-
ards on new and exiating aircealt, together with recommendations on
the retrofitting and phaseaut of esisting aireraft; (3) implications of
identifying and achieving levels of cumulative noise exposure around
airpores; and (4) additional measures available to sirport operutors
and loeal governments ta control nircraft noise. He shall report on
such study to the Committes on Interstate and Foreign Commerce of
the House of Representatives and the Committees on Commerce and
Public Works of the Senure within nine months atter the dute of
the enactinent of this Act.

th) Section K11 of the Federal Aviation Act of 1038 (4 UA.C.
1451) is amended to read as follows:

UCONTROL AND ABATEMENT OF AIRURAFT NOISE AND sONIC BOOM

«sSec, 811 (a) For pur of this section :

*{1) The term 'FAA" means Administrator of the Federni
Aviation Administration. )

“(2) Thetarm 'EPA’ means the Administeater of the Environ-
mental Protection Agency.

»tb) (1) In order to stfard presenc and future relief and protection
to the public health and welfare from airernft noise and sonic boom,
the F.AAL after consultation with the Secretary of Transpartation snd
with EPA, shall preseribe and amend standards for the measurement
of aireraft noise and sonic boom and shall prescribo and amend such
regulations s the FAA may And necessary to provide for the control
and abatement of aircraft noise and sonic boom, including the appli-

_ cution of such standards and regulations in the imvance, amendment,

72 Stat. 774,
49 U5C. 1423,

modification, suspension, or revocation of any certifieate suthorized by
this title, No exemption with respect to sny standard or regulation
under this section m{ be granted under any provision of this Act
tmless the FAXA shall have consulted with EPA before such exemn-
tion is granted, sxcept that if the FAA determines that safety in air
cOmMMerce or sir transportation {:Euim that such an exemption be
zranted before EP.\ can be consulted, the FAA shall consult with EP.A
59 30011 &2 practicable after the sxemption is granted,

“(2) The FAA shall not issus an original type certificate undes sec-
tion 80 (a) of this Act for any sireraft for which substantia] noise
ubntemnent can b achieved by prescribing standards and regulations
in accordance with this section, unless he shall have preseribed stand-
ards and regulations in secordance with this section which apply to
such aireraft and which protect the public from sirersft noise and
sonic boom, consistent with the considerations listed in subsection (d).
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*({e) (1) Not earlier than the date of submission of the report
required by section ¥(a) of the Noiza Control Act of 1972, EPA shall
submit to the FAA proposed regulationa te provide such contrel and
abatement of aireraft noise and senic boem (including countrol and
abatement through the exercise of any of the FAA's regulatory suther-
ity over uir commerce or transportation or over aircraft or airport
operasions) as EP.\ determines is necessary 1o protect the public healrh
end welfare, Tha FAA shsll consider such proposed regulations sub-
mitted by EPA under this para ragh and shall, within thirty days of
the data of its submission to the F A\, bublish the proposed regulations
in a notice of proposed rulemaking. Within sixty days after such pub-
lication, the FAA shall commence & hearing at’which intarested per-
sonc shal] be aforded an oppertunity for orul (as well as written)
presentations of data, views, and arguments, Wichin 2 reasonuble time
ufter the conclusion of stich heating and after consultation with EPA.
the FAX shall— . .
“{A} in oeeordance with subsection (b&, prescribe regulacions
(i) subscentially as they were submitied by EPA, or (i) which
ard 8 modification of the proposed regulations submitred by EPA,

or
“(B) publish in the Federal Register a notice that it js nat
preacribing any regulation in responsa to EPA's submission of
proposed regulations, together with u decailed explunation provid-

ing reasons for the decision not to prescribe such regulations,
“{2) If EPA hos reason to believa that the FAMA's action with
respect to & regulation proposed by EPA under paragruph (1) (A}
Lii) or (1}(B) of this subsection does not protect che public health
und welfare from aireraft noise or sonic boum, consistene with the con-
siderntions listed in subsection {d) of this section, EPA shall consult
with the FAA and may request the FAA to review, and report to EP.A
on, the sdvisability of prescribing the regulation originally proposed
by EPA. Any such request shall be published in the Federa] Regiater
*+ and shall inglude s dutailed statement of the informution on which it is
bused. The FAA shall complete the review requested and shall report
to EPA wichin such time ns EPA specifies in the request, bus such
tie specified may not be less than ninety days from the dute the
request was made, The FAA's report shull Be accomponied by 2
detajled statement of the FAA's Andings and the reasons for the
‘FAA'S conclusions; shall identify any statement filed purauant to sec-
rion 102(2)(C) of the Natiopal Environmental Policy Act of 1960
with respect to such sction of the FAMA under paragraph {1} of this
subsection ; and shall specify whether (and where) such statements are
available for Fublic inspection. The FAL's repott shall be published
in the Federal Registar, except in a case jn which EPA’s request pro-
poded specific action to be taken by the FAA, and the FAA'S teport

indicates such action will be taken. o

#{3) If in the case of a marter described in parugraph (2) of this
subsection with respect to which no statement . required to be file
under such section 102(2) (C), the report of the FAA indicates that
the proposed refulmon originally submitted by EPA should not be
made, then EPA may request the FAA o file nsupElemental report,
which shall be published in the Faderal Register within such o period
us EPA may specify (but such time specified shall not ba less than
ninety days from the date the request was made), and which shall con-
tain o comparison of (A) the environmentul affects (including those
which cannot be avoided} of the action actually taken by the FAA in

38 STAT, 1240
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%(d) In prescribing and amending standards and regulations nnder
thissection, the F.AA shall—

*{1) consider relevant availabls data relating to aircraft noise
and sonic boom, including the results of research, development,
testing, and avaluation activities conductad pursuant to this Act
and the Department of Transportation Act; .

*(2) consult with such Federal, State, and interstate sgencies
aa he deemnas appropriate;

“(3) consider whether any proposed standard or regulation is
consistant with the highest degree of safety in sir commercs or
air transportation in the public interest ; .

“(4) consider whather an pmpqsed standard or regulstion is
economically reasonabls, olagically practiceble, and sppro-
priate for :ﬁa particulsr type of sirera?t, aireraft engine, appli-
ancs, or certificats to which it will apply; and

“(5) consider the extsnt to which such standard or regulation
will contributa to cnrryins out the purposes of this section.

‘“{a) In any action to amend, medify, suspend, or revoke & certifl-
cate in which violation of sircraft noisq or sonic boom standards or
regulations is at issue, the certificata holder shall have the same notice
and appeal rights as are contained in section 800, and in any appenl
to the National Transportation Slf!l* Board, the Board may amend,
modify, or reverse the order of the FAA if it finds that control of
abatorrient of aireraft noise or sonic boom and the public health and
welfurw do naot require the afirmation of such ardar, or that such order
is not consistent with safety in air commerce or air (ransportation.”

All—
) (1) standseds, ru]n\ aad regulations prescribed undar scction
611 of the Federal Aviation Act of 1958, and
(2) exemptiona, granted under any provision of the Federsl
Avistion Act of 1958, with reapect to such standards, mles, and
tegulationa, )
which are in effect on the dats of the enactment of this Act, shall con-
tinue in efact according to their terma until modifted, terminated,
supersoded, soc saide, or repealed by the Administrator of the Federal
Avistion Administration in the exercisa of any authority vested in
him, by a court of competent jurisdiction, or by operstion of law.

LADELING

Sec, 8. (1) The Administrator shall by regulation designate any
product (or class thereof)~—

(1) which emits noise capable of advarsely adecting the public
heslth or walfura; oe

{2) which ia sold wholly or in part on the bsis of ita sffective-
ness in reducing noise,

{b) For esch product (or clsss thereof) demignatad under sube
soction (a) the Administeator shall by regulation require that notice
be given to the Eroupvcf.wa uoer of the level of the noise the product
omits, or of ita etfectivaness in reducing noise, au the case may be, Such
regulations shall spemty_&l) whother such notice shall be affixed to
the product or to the outside of ita container, or ta both, st the time of
ita salo to ths ultimate purchaser or whecher such notics shall be given
to tho prospective user in some other manner, (2) the form of the
notice, and (3) the methods and units of messurement to be used.
Sections 8(c) (2} shall apply to the prescribing of any regulation
under this section.

{e) This soction doea not prevent mﬁSma or political subdivision
thervot from regulating product Iabeling or information respecting
products in any way not in conflict with regulations prescribed by the
Administrator under this section. :
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IMPORTS

Sze. 0, The Secretary of the Trensury shall, in consultation with Regulattars.

the Administrator, issne regulations to carry out the provisions of this
Act with respect to new products imported or otfered for intportation.

PAOHIBITED ACTS

Sece. 10. (a) Except as otherwise provided in subsection (b), the
Iollowing acts or the causing thereof are prohibited :

(1) In the cose of u munufacturer, to distribute in commerce
any new product manufactured after the edfective dace of u regu.
[ntion prescribed under section 6 which is applicable to such prod-
uet, except in conformity with such regulation.

{2) (4} The removaf or rendering inoperative by any person,
other than for purposes of maintenunce, repuir, or replacement,
of any device or element of design incorporated into any product
in compliance with regulations under section 8, prior to its sale
o¢ delivery to the ulttmate purchaser or while it is in use, or
{B) the use of a product after such duvice or element of design
has been removed or rendered inaperative by any person,

(3} In the cose of 2 manufacturer, to distribute in commerce
any new product munufactured after the efective dute of u -
regulation prescribed under section 8{b) (requiring information
respecting noiss) which is applicuble to such produet, excepe in
conformity with such regulation.

(4) The removal by any person of any notice afixed to a
product or container pursuant to regulations prescribed under
section 3(b). prior ro sule of the product to the ultinmate purchuser,

{3) The inportution inta the United States by uny person of
any new product in vielation of a regulution prescriled under
section 9 which is applicable to such product.

(6) The failure or refusal by any person to comply with any
requirement of section 111d) or 1w} or regulations preseribed
under section 13{n), 17, or 18,

(bY(1} For the purpose of research, investigations. studies, demon. Sxampiera,

strations. or truining, or for reasons of nutienai security, the Admin.
istrator muy exempt for 1 specified period of time any produet. ar
clnss thereef, from pamgraphs (1), (). (3}, and (5} of subsection
(), npon such terms and ronditions s he muy find necessary to pro.
tect the public health or welfare.

{2) Paragrapha (1), (2). 13). and (4) of subsectinn {n) shuil not
apply with respect to any produce which is munufactured solely for
wse outside any State and which (and the container of whicly is
lnbeled or otherwise marked to show that it is manufactured solely
for use. oursite any State; excepr that such paragraphy shall apply
to such product if it is in facr distributed tn commerce for use i

any State.
ENFONCEMENT

See, 11. (a) Any person who willfully or knowingly vinlates paru- Feralty,

graph (13, (3, [3). or (8) of subsection (=) of section 10 of this
Act ahnil be punished by a fine of not more than 325000 per dnv of
violatjon, or by imprisonment for not more than ane year. or by bath,
I£ the conviction isfor a violntion committed nfter o first convictinn
of such person under this subsection, punishment shall be by a fine
of not more than $30.000 per day of violation, or by imprisonment
for not mote then two years. or by both,

(b} For the pucposy of this section. ench day of violation of any
paragraph of section 10(a) shall constitute a sepurate violation of
that section.

Helok 0 .78. 3
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{e) The district courtg of ¢he Tnited Stntes shall have jurisdiction
of actions brought by and in the name of the Uhited Statea to restrain
any violntions of section 10(a) of this Aet. .

{d) (1) Whenever any person ia in violation of section 10(a} af
this Act, the Administrator may issue an order specifying sueh relief
as he determines is pecessary to protect the public health and welfare.

(2) Any order under this subsection shall be issued only after
notjce und spportunity for a hearing in accordance with section 554
of title 5 of the United States Code.” . )

(e} The term “person.” as used in this section, does not include a
department, agency, or instrumentality of tha United States.

CITIZEN UMM

Sre. 12 (n) Escept as provided in subsection (b), any person
{other than the United States) may commence a civil action on his
own behalf—

(1) sguinst any person (including {A) the United States. and
(B) any other governmental inmrumentality or agency to ths
extent permitted by the eleventh amendment tao the Constitution)
who is alleged 1o be in violation of any noise control requirement
(ns defined in subsection (e)), or
(2) aguinst— . .
(A) the Administrator of the Enrirenmental Protection
Agency where thers i3 alleged a failure of such Adminis-
trator to perform any act or duty under this Acc which is
not discretionary with such Administrator, or .
(B) the Administrator of the Federal Aviation Adminis.
tratinn where there Is alleged n failure of such Adminis-
trator to perform any act or daty under section 611 of che
Federal Aviation Act of 1958 which ia not discretionary with
. such Administrator, o .
The district courtaof the United Statesshall have jurisdiction, without
regurd ‘to the amount in controversy, to restrain such persen from
vielating such noise control requirement or to order such Admints-
teator to perform such act or duty, as the case niay be.
{b) No action mag:: commencede— :
(1) under subsection (a)({1)=— . . .
A) prior to sixty days after the plaintiff has given notice
of the violation (i{ to the Admintstrator of the Environ-
mental Protection Agency (and to the Federnl Avistion
Administrator in the case of a violation of a naise contml
requirement under such section 611) und (i) to any alleged
violator of such requirement. or
{B) if an Administentor has commenced and is diligently
prosecuting a civil action to require compliance with the noise
control requirement, but in any such action in a court of
t!_thnited States any persen may intervene as 4 matter of
right, or
(_‘J)sundur subsection (a}(2) prior to sixty dny: after the
plaintif? has given notice to the defendant that he will commence
such action. .
Notice under this subsection shall be given in such manner as the
Administrutor of the Environmental Protection Agency shall prescribe
by reguletion,

{e) In an action under this section, the Administrator of the
Environmental Protection Agency. if not 4 purty. may intarvene as o
master of right, In an action under this section respecting a noise con-
trol requirement under section 611 of the Federal Aviation Act of 1058,

¢
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the Administrator of the Federal Avintion Administration, if not a
party, may also intervene a3 a matter of right, .

(d) Tho court, in iaeuing any final order in any ection hrought
pursusnt tosubsection {a) of this section, may award costs of litigation
{including reasonable actorney and expert witness fees) to any party,
whenaver the court determines such an award j3 appropriate,

(e} Nothing in this section shall restrict any right which any Fersuu
[or cluss of persons) may have under any stature or common [aw to
seeit enforcement of anv noise control requirement or to seek any other
relief (including relief aguinst an Administrator), .

(£) For purposes of this section, the term “noise control requirement”
means pnm%mph (1), {(2), (), (4}, or () of section 10{n}, or
standard, rule, or regulation issued under section 17 or 13 of this Act

Litigatian
avEta,

‘Haiae sontrel
requireaant,”

or under section 611 of the Federal Aviation Act of 1938, Antay o

RECORDS, REPORTS, AND INFORMATION

Src, 1) (o) Eacih manufacturer of a product to which regulations
under section 8 or section 8 apply shall—

-{1) establish uad maintain such records, make such reports,
provide such information, and make such tests, ns the Adminis.
trutor may reasonably requice to enable him to determine whether
s\ulwh mantfacturer has acted or is acting in compliance with this
At

12 stpon request of ah offiver or emplovee duly sbesiznatel by
the Mninistentor, permic suels oficer or entployee at reasonalle
times to lnve wecess to such informarion and the results of sncl
testa npwl to copy such records, an

1#) tothe extent required by reguintions of che Administrator,
make penduces coming off the assembiv line or otherwise i
the humils of the manufacturee wvuilable for testing by the
Administoator,

“{b3{L) Al information obtuined by the Adminidrrator or his repe Sonfidential

resentatives pursiant to subsection (a) of this section, which infor-
mation containg or relntes to a trade secret or other matter refernnl te
in section 103 of title 1S of the Unite] States Crde, shall o con-
sidered confidentinl for the purpase of that section, exeept that such
information nuy be disciosed ro other Fodernl officers ar eniployees,
in whose posscssion it shall remuin confidentink, ov when redevaid to
the mutter in coptroversy in any proceeding under this e,

{2y Nothing in this subsection shall nuthorize the wirlbolding of
information by the Administeuror, or by any affivers or emiplovees
under hisvontrol, fron the duly authorized coninirtees af the Congress,

{e) Any person who knowingly makes any fitlae starement. repne
sentation, or certifieation in any applicatien. record, report, plan, or
ather document tiled or required ta he mainmined wnder this et or
who falsifies. taimpers with, er knowingly renders inneeurate any moni-
toring device or method required to be nintwined under this Aet.
shull upon conviction be punished by o tine of not more thun $10000,
wp by imprisonment for not more thun six months, or by boti,

REAEARCH., TECTINICAL ASSITANCE, AND VUNLIC INFORMATION

Src. 14, In furthernnce of his responsibilities nnder this et wul
to complement, as necessary, the noise-resenrch programs of other
Federal agencies, the Administrator is uuthorized to:

{1) Conduct resenceli. und finance resenrel by eontmet with
any person, on the etfects, measurement, nnd contral of noise,
inchuting but not limited tn—

infomation,

§2 S=at, T4l

Haolasure,

Viglationy
anc peraltisd,
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Jatinisiam,

Cortifisation,

LamaNoidge
Imiasion
Preduat
Advidary
Caumittan,
sstabliatmam,
Mambarship,

4 U3t s
nats,

() investigution of the paychologion] aud physiologicnd
e¢tfects of noise on liumans and the wifvets of noise un donwstiv
snimals. wildlife, und propecty, nul determination of weeepta-
lile levels of noise on the lusis of such etfocts;

{B) development of improved methods wud standurds for
meusurement snd monitoring of noise, in eoopermtion with
th%Natiunui Buresu of Stnndurds, Depurtnent of Comnieree |
ah
(C) determinntion of the most edective and practicable

nienns of control|ing noise einission,

(2) Provide technien] usaistance to State ond local governments
to fncilitate their development and enforcement of ambient noise
standards, including but not linmited to—

(A) advice on training of noisecontrol personsie} and on
selection ond aperation of noise-alutetnent squipment; and

(B)lprepnmmn. of model Seuts or loval legislution lor noise
contral,

(3) Dissemiinate to the public information on the effects of
naise, acceprable noise levels, and techniques for noise nieusure.
nent and control.

DEVELOPMENT OF LOW-NCGISE-EISSION SPRODULCTS

Sec. 14, (1) For the purpose of this section: .

(1) The term “Committee” means the Low-Noise-Emiasion
Product Advisory Cumymittes. )

() The term "Federul Government™ ineludes the legislutive,
axecutive, und judicial brunches of the Governnent of the United
States, and the povermment of the Districe of Columbiu,

{4) The term “low-noise.rmission product™ meuns uny product
whith emits noise in umounts signiticuntly Lelow the levels spevi.

ed in noise emission stundards under” regulutions applicable
under section & at the time of procurement to that type of product,

(#) The term “retail price” means () the mozimum statutory
price applicable to any type of product; or (B) in any cnse
whers there is no applicable maxitmum statutary price, the most
vecent procurement price paid for any type of product.

(b} (1) The Administrator shal! determine which It:rm:lum qualify
a8 low-noise-emission producta in accordancs with the provisicns of
thia section. R

(2) The Administrator shal] certify any product-—

{A) for which & certification” application hus been fled in
necordance with parsgmph (3) (A) of this subsection;

(B) which is & low-noise-emission product as determined by
the Administrator; and ‘

(C) which he determines is suicable for use us a substitute for

a type of product at that time in use by agencies of the Federa] °

Government, .

(3) The Administrator may establish a Low.Noise-Emission
Product Advisory Committes to asaist him in determining which
products quality g low-noise-emission products for purposes of this
section. The Committee shall {nclude the Administrator or his desig-
nee. a representative of the Nutional Bureay of Standarda, and repre.
sentatives of such other Federa] sgencies and private individuals as
the Administracor moy deetn hecessaty from time to tims. Any mem.
ber of tha Committee not employed on'a full-time besis by the United
States may receive the daily eq;uvnlent af the snnual rate of basic pa
in effect for grade G8~16 of the Genersl Schedule for each day such
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member is e:lgaFed upon work of the Committee, Each member of Pravel experaas,
the Committee shull be reimbursed for travel expenses, inclmlm% per
diem in liew of subsistence nd nuthorized by section 3703 of title §
United States Code, for persons in the Government service employed 30 Stat, 499
intecmittently, . 33 55ew, 150,
(4) Certification under this section shall be effective for a period
of one yeur from tha date of jssuance,
{8)(A) Any person seeking to have a class or model of product
certitiod under this section shall file & certideation application in
accordsnce with regulutions Ermcnbed by the Administrator,
(B) The Admintstrator shall publish in the Federal Register a Publication in
notice of each application received, ) Tedurel Regta-
(C) The Administrator shall make determinations for the purpose **™
of this section in accordance with procedures prescribed by him by
regulation, L
(D) The Administrator shall conduct whatever investigation ia
necessury, including actual inspection of the product at a place desig-
nated in regulations prescribed under subparagraph (A},
(E} The Administrator shall receive and svaluate written com-
ments and documnents from intarested persons in supporg of, or in
oppoaition to, certification of the clas or model of product under
condiderdtion. .
(F'} Within ninety days after the receipt of a properly filed cor-
tificstion application the Administrator shull detarmine whether such
froduct is n low-noise-emisasion product for purposes of this section.
{ the Administrator determines that such product is 4 low-noise-emis.
sion product, then within one hundred and eighty days of such
o determination the Administrator shall reach a decision ns'to whether
such product is » suitable substitute for any cluss or classes of products
presently being purchased by the Federsl Goverrunent for use by its
agencies.
(G) Immediately upon making any determination or deeision under Pablisation in
subparagraph (F'}, the Administrator shall publish in the Faderal Fedaral Reglaw
It}:gis;er notice of such determination or decision, including ressons *4r.
erefor,
. (cL(l) Certifled low-noise-emission products shall be mequired by
i El;rc ase or Jease Iy the Federal Govasnment for use hy the Federal
vernment in liet of other products if the Administrator of General
' Services determined that such cartified products have procurement costs
: which are no more than 123 per centum of the retail price of the least
expansive type of product for which they ate cortified subatitutes,
(2) Data relied upon by the Administrstor in determining that a
product i3 a certified low-noise-omisaion product shall be incorporate
in any contract for the procurement of such product.
{d) The procuring agency shall be required to purchese available
cortifled low-poise-emission Emducu which are wligible for purchase
to the extent they are available bafors purchnsing any other products
for which any low-nolse-emimion product is s certified subatitute,
In making purchasing selsctions betwean competing eligible certified
low-roise-emission products, the procuring sgency shall give priority
10 nny claes or model which does not require axtenaive periedic main.
tehance to retain it low-noise-smisaion qualities or which does not
invalve operating coets significantly in ezcem of those products for
which it is & certifind substitute, . . o
(¢) Far the purpose of procuring certified low-noise-emission Stazutary grice
products sny stalutory price limitations shall be waived, Lsitations,
(£) The Administrator shall, from time to time us he deems appro- wadver.
: priate, test the emissions of noise from certified low.noise-emission
] products purchased by the Fedsrul Government. If at any times he
! finds that the nolse-emission levels exceed the levels on which certifi-

(3
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Appropriation,

inte, p. 1239,

Subperas.

cution under this section wos bused, the Administrator shall give the
supplier of such product writtan notice of this finding, issue public
notice of it. and give the suthur an op?ortuni:y 10 maie necessury
repairs, adjustments, o replacements. If no ‘such repairs, adjust.
ments, or replacements are made within o period to be mt by the
Administrator, he mu.{ order the supplier to show cause why the
product involved should be eligible for recertification.

{g) There are authorized to be appropriated for paying additional
amounts for praducts pursuant to, nnd far carrying out the provi.
gions of, this section, $1,000,000 for the fiscal vear ending June 30,
1873, and 32,000,000 for each of the two sucreeding fiscal years.

{h) The Administrator shail promulgate the procedures requirwd
to implement this section within one hundred and eighty doys after
the date of enactment of this Act.

JUDICLAL REVIEW [ WITNESSES

See. 18, (0) A petition for review of action of the Administrator
of the Environmenta] Protection Agency in promulgnting anf stande
ard or regulation under section 8, 17, or 18 of this Act or any labelin
regulation under section 4 of this Act mny be filed only in the Unite
States Court of Appeals for the District of Columbis Circuit, and 4
petition for review of uction of the Administrator of the Federa] Avia-
tion Administration in promulgsting any standard or regulation under
section 611 of the Federal Avintion Act of [958 may be filed only in
snch court, Any such petition shul] be dled within hinety days from
the date of such promulymtion. or nfter such dute if such petition is
brsed solely on grounds arising nfter snch ninetisth day. Action of
either Administrator with respect to which review could have heen
wbtained under this subsection shall not be subject to judivial review
in civil oreriminul proceedings for enforcement.

{b) If a party seeking review under this Act npplies to the cowrt
for leave to udduce additional evidence. and shows to the satisfaction
of the court that the information is mnterial and wus nat available
ut the time af the proceeding before the Mdministrator of such Ageney
or Administration {as the case may be). the counrt may artder swh
additional evidence (and evidence in rebuttal therenf} to lie taken
hefore such Administiutor, and to be nddiwed upon che hearing, in such
manner snd upon such terms and condirions as the conrt ny deen
proper. Such Administrator may modify his findings as to the facts,
or make maw fndings, by reuson of rhe wdditional evildence 30 tuken.
and lie sl Hle with the court such mwiditied or aew findings, und his
rerommendation, if any. for the modification or serting aside of his
original arder. with the return of such additional evidence,

(e} With respect to relief pending review af an nction by wither
Adrninistrator, po stay of an agency action may be granted unless the
raviewing court determines that the party seeking such stay is (1)
likely to prevaid an the mwrits in the review proceeding and {2)
will sufer ireepurmble harm pending such proceeding.

(d} For the purposs of obraining informutinn to carry put this Act,
the Administrator of the Environrmental Pentection Axeney miny issne
subpenas for the attendance and testimony of witnesses and the pro.
duction of relevant papers, books, and documents, and he muy adminis-
ter ouths. Witnesses sunsmaned shull be puid the snre fes i makenge
that are puid witnesses in the courts of the U nited Stntes, In enres of
rontumacy or refusal to obey 4 subpeny served upon any person nnder
thiis subsection. the district conrt of the United Seates for uny distriet
in which such person is found or resides ar transncts bnsinvss, upon
applicntion- by the Lnited States and after notice to such person,

£
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shinl) have jurisdiction to igsne un order requiring such person to nppear
and give testimony Lefore the Administrater, to appenr and produce
papers, books, and dectments before the Administeater, vr both, and
any failure to abey such arder of the court may e punished by such
coutt ns avontem thereot,

RAILROAD NOISE EMISSTON $TANDARDS

Sec. 1V, {n) (1) Within nine months ufter the date of ensetment
of this Act, the Administrator shull publish proposed noise emisaion
regularions for surface carriers engnged in inrerstate commeree by rail-
road, Such proposed regulationa sﬁu [ include noise emission stundards
serting such linits on noise emissions resulting from aperation of the
equipnient nnd facilities of surfuce carriers engnged in interstate come
merca by rnilrond which reflect the degree of noise reduction achievable
through the application of the besr available technology, tuking inte
account the cost of complinnee, These regulncions shall be in addition
to any regulations thur may be proposed under section 8§ of this Act.

(21 Wichin ninety days after the pubiication of such regulations o3
may be proposed wnder paragraph (1} of this subsection. und subject
to the provisions af section 16 of this Act, the Administrator shail
promulgute finul regulations, Such regulations may be revized, from
time to time, in accordance with this subsection.

t3) Any standard oz regulation. or revision thereof. proposed under
this subsection shall ke promulgnred anly after consultation witl the
Secretary of Transporeation in order to azsure uppropriate considara-
tion for safety and technological avnilubilicy,

(4} Any regulution or revision thereof promuiguted under this
2ulisection éhul?tnke edect ufrer such period as the Administrator fimuis
necessury, afeer consujtntion with the Sacretary of Trunspocration.
ta permit the development and application of the requisite rechnnlogy,
giving appropriate consideration to the cost of compliunce within
such periol. : )

{b) The Secretary of Transportation, after consultation with che
Adniinistrator. shall prommigate regulations to insure compliance with
all standards promulgated by the Administrator under this section.
The Secrerary of Transportation shall curry out such regulations
through the use of hiy powers and duties of enforcement and ingpec:
tion authorized by the Safery Applinnce Acts. the Interstate Comn.
merce JAct, and the Department of Trandportation Act, Regulations
promulgated under this section shull be subject ta the provisions of
sections 10, 1, 12, and 16 of this Act. .

{e)(1}) Subjecc to paragraph {2) but notwithstunding any other
provision of this Act. after the effective date of a reguintion under
this section applicabie to noise emissions resulting from the aperation
of any equipment or facility of a sucface carrier engnged in interstate
commerde by railroad, no Scare or political subdivision chercof may
adope or enforce any standard epplicable to noise emissions resulting
trom the operation of the same equipment or focility of such carrier
unlest such standard is identical to a standard aiplicah[e to nnise
emissions resuiting from such operation prescribed by any regulation
under this section, .

{2) Nothing in this saction shall diminish or enhance the rights of
any State or political subdivision thereof to establish and enforce
standards or concrals on |evels of environmental noise, or to contrel,
license, regulate, o restrict the use, npuration. or movement of any

roduet if the Administrator, after consultation with the Secretary of

ransportation, determines that such standurd, control, license, reyulu-
tion, or restriction is necessitated by special local conditions and is not
in ennflict with regulations promulgated under this section,

D15

Aagulations,

7 Stat, 3L,

45 se 1,

1% Stat, 9,

49 USC pres, 1
note,

40 Stat, 92,

4% USC 1651 note,
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1 nosae,

BD Stat. 931,
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(d) The terms “carrier” and “railrosd” as used in this section
shall have the same neaning as such terms have under the first section
of the Act of February 17, 1011 (45 US.C. 22},

MOTOR CARRIER NOISE EMISSION sTANDARDS

Sec. 18. {a}(1) Within nine manths after the date of snactment
of this Act, the Administrator shall publish proposed noise emission
regulations for motor carriers enguged in interstats commerce, Such
praposed regulacions aball include noise emission standards setting
such limits on noise emissions resulting from operation of motor car-
riers engaged in intarstate commerce which retflect the degres of noise
reduction achisvable through the application of the beast wvailable
tachnologH. takting into account the caut of eomplinnce. These regula-
tiona shall be in saddition to any regulations chat may be proposed
under section 8 of this Act,

(2) Within ninety days after the publication of such regulations
s may be proposed under paragraph (1) of this subsection, and sub-
ject to the provisions of section 16 of this Act, the Administrator shall
promuigate final regulations. Such regulations may be revised from
time to time,in accordance with this subeection.

(3) Any standard or regulstion, or rovisinn thereof, proposed under
this subsection shall be promulguted only after conanltation with the
Secrutary of Transportation in order to assurs approprists con-
siderstion for safety and technological availability.

(4) Any reguistion or revision thereof promulgnted under this
suboection shall take eifect after such period as the Administrator finds
tiocussary, after consultation with the Sectetary of Transpertation, to
permit the development and application of the requisite technology,
giving appropriate conaideration to the cost of compliance within such

ri

{h) The Secretary of Transportation, after consultation with the
Administrator shall gmmul te regulations to insure compliance with
all tandards promulgated by the Administrator under this section.
The Secretary of Transportation shall carry out such regulations
through the use of his powers und duties of enforenment and inspee-
tion autherized by the Interstate Commerce Act and the Department
of Transportation Act. Regulations promulgated under this section
shal! be subject to the provisions of sections 10, 11, 12, and 16 of thia

Att,

{c){1) Subjoct to paragraph (2} of this subsection but notwith-
standing any other provision of this Act, after the edective date of a
regulation under this section applicable to noise emissions resulting
from the operation of any motor carrier engaged in interstats com-
meres, no State or politicn] subdivision thercof may adopt or enforce
nuy standard applicable to the same operution of such motor carrier,
unless such standard ia identical ro a standard applicable to noise emis-
s}i‘qnu miulting from such operation preseribed by any regulation under
this section.

(2)_ Nothing in this section shall diminish or enhance the rights of
any State or political subdivision thereof to establish and enforce
standards or controis on levels of environmental noise, or ta control,
license, tegulate, or restrict the use, operation, or movement of any

roduct if the Administratos, after consultation with the Secretary of

ransportation, determines that such standard, control, license, regu-
Iation, ot restriction is necessitated by special local conditions and is
nat in conflict with regulationa promulguted under this section,

{d) For purposes af this section, the tacm “motor currder” includes
a commoh carrier by motor vehlcle, a contract carrier by motor vehicle,

"
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and o private cacrier of property by moter vehicls as thosa tertns are

defined by paragrapha (14), (15), and (17) of section 203(a) of the
Interstate Commerce Act (49 U.S.C. 303(a) ). 49 Stat,
e

ATTHQIIZATION 0F APFROPILATIONS

Seo, 19. There 12 authorized to be appropriated to car out this Act
(other than section 13) 33,000,000 for ths fiscal yesr ending June 30,
1973; $6,000,000 for tha Bscal year ending June 230, 1974; and
$12,000,000 for the fiscal year ending June 30, 1075,

Approvaed Octaber 27, 1972,
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PUBLIC LAW 95-609—NQV, 8, 1978

Public Law 95-609

95th Congress
An Act

To extend prorisions of the Nolse Control Acs of 1933 for one rear, and for
other purposes,

e it enactid by the Scuate amd Howse of Reprnaentativey af the
Urndtod States of Admorica in Congress assembled, That chis der may
be cited asrhe “Quiet Communities Act of 1075,

See, 2, Section 14 nf the Noise Control .\ct of 1072 i3 amended to

read as follows:
“QUIET COMMUNITIES, KESEARCH, PUDLIC INFORMATION

~3ec, L4, To promote the developmient of edecrive Srate and lova]
noise control programs. to provide an wdequate Federal nvise vontrol
research progrinn designed to meet the objectives of this Act, and to
otherwize catry out the policy of this Act. the Administraror shall.
in cooperution with ohwe Fwdersl agencies and through the use of
grants, vontracts, wtul divecr Feileral actions—

“i) develnp aml disseminate informacion and alnestional
materials to all segments of the public on the public health and
other vifeers of nofe and the most etfective means for noise con-
tral, throngh the nse of materinls for school curriculn. volunteer
otganizations. rmlio and television programs, publication. and
Orner nieais;

=il comdue or finnee resenrch directly or with any publie

‘v privace orgunization ar any person on the edects. measurement,
and conerol of noise, ineluding but not limited to—

*11) Invesrigution of the gsychologicnl and physiclogieal
effects of noise on humuens and the etects of noise on domestic
inimuls, wildlife. and property, and the determination of
dose /response relmunsﬂi s suitable for nsge in decision-
making, with special emphasis on the nonauditory edects of
noise;

*12) inveatigution. developinent. and demoustration of
noise control technology for products subject to possible
regulation under sections 8, 7. and 8 of this Act:

»{3) investigation, development, and demonatration of
monitoring equipnent and other technology especinily suited
for nse by State and local noise control programs;

»{4) nvestigation of the economic impact of noise on
property and human activities; and

“({3) investigation and demonstration of the use of eco-
m':mic_: incentivea (including emission charges) in the control
of noise:

“fe) administer & nacienwide Quiet Communities Program
whichshall include, but riot be limited to—

»(1) grants to States, local governments, and suthorized
regionul planning agencies for the purpose of

=(.A) identifying and determining the noture and
extent of the noise problem within the subject jurisdic-
tion;
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92 STAT, 3080

42 USC 3001
note,

49 USC 1431,

PUBLIC LAW 93-609—NOV, 8, 1978

(D) planning, Jeveloping, und establi-hing a1 noize
cantrob cupucity in such jurisdiction. inchiding puechus-
ing inirial equipment;

= (CY developing abatement plaps for arens aronml
thajor traneportacion facilities cincluling airpores, high-
wavs, and il yards) and other major stationary sourees
ot notse. aml, where appropriate, for the faeility or sanree
itself: and,

“(In o evalunring techiniyues  for controlling noise
tineluding institutions] artangements) and Jdemonsteats
ing the best availnble techniques in sueh jurisdiction:

»2) purchase of monitoring and other equipment for Jonn
to State amb locul noise control programs to meet specinl
needs or assist in the beginning implementation of a’ noise
contrel progrom ot project;

*(3) development and implementation of a quality assur-
anece pragram for equipment ami monitaring procedures of
stare and local noize control programs ro help communities
assure that their dnta collection activitios are nccurate;

*{4) conduct of studies nnd demonstiutions to determine
the resource and personnel needs of States and loenl gnvern-
wents required for the establishment and implementation of
eifeetive noise abateinent and control programs: awl

*(3) development of edueational and rraining marerinls
and programs, inchuling national and regional work-hops,
to suppurt State and loeal nnise abateiment and ennirol
programs; ‘

eseept that no netions. plansor programs hevenmler shall be ineon-
sistent with existing Federal authority under this Act to reguinte
anurces of noise in interstate commerce:

»{d} develop and implement a national noize environmentn|
ussessment program to. identify trends in noise exposure and
_vesponde, smbient levels. and compliance (daca and ro determine
atherwise the effectivencss of noize abatement actions through the
collection of physical, socinl, and human response data :

“(a} establish regional technical assistance centers which use
the capabilities of university and private orgunizations to assist
State and loca] noise control programs;

“{f} provide technieal assistance to Stare and loeal govern.
ments to facilitate their development and enforcement of noise
control, inciuding direct onsite assistance of agency or other per-
sonnel with technical expertise, and preparation of model State
ar loenl legislation for nosacontrol: and

“(g) provide for the maximum use in programs assisted wnder
this section of senjor citizens and persons eligible for participa-
tion in Erngrams under the Older Americans Act.”.

Sec, V. The fourth sentenve of section 811(c) (1) of the Federal
Avintion Act, os amended by section T of the Neise Control Act of
1972. is amended by striking o reasonable time” and inserting in
liew thereof “ninety days”, and by adding before the period “and a
detailed analysis of and response to all documentation or other infor-
mation submitted by the Environmental Protection Agency with such

proposed regulationa”,
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PUBLIC LAW 95-409—~NOV. 8, 1978

Sec. 4. Section 111a) of the Noisa Contral et of 1072 is amended
by inserting *11)" after *(a)" and by adding the following new
paragrapli: .

»(2) Any person wha violutes paragrapiy (1), (3), 13), or (8) of
subsection 1a) of section 10 of this Avr shall be subject to a eivil
penakty not o eeoed S0 per by of sl viedation ™,

see, b Seetion foof the Noise Conreel At of 1972 33 amended by
abding rhe fnllowing subsoction:

=(f1 A any tine after the pruulgarion of remolations reapecting
A praduet unshey thas seetion, s State o pelitiead sadudivision therent
may petition the Mdministrator a0 revise sueh standant on the
growiuds thut a more ~tringent standard  wnder subseetion 10y of this
Fectinn s neerssiry to Fl‘nlwl the pubiic heaith and welfare, The
Admivistrarion =hall pullisl notice of reeeim of -uelt potition in e
Federal Regiarer aml shall within ninety Jduys of reveipt of sieh peti-
tion resporel he 11y publication of kupusud revised resnifations in
nerardunee with subeection (¢35 af this section. or 12} jmhlication
in the Federal egistor of 3 decision not 1o paldislt snell proposmi
revised regulntions at that tiowe. togethee with a detailed explanation
tor such deeision,”,

Sre, 6. Section 15 of the Noise Control et of 197 is anended to
remd a3 follows s

PAUTIMVRIZATION ub A PPROFRINTIONS

wSee. 10, There are anthorized to be appropristed 1o carey aut this
Aer (other than four eesearch wl development) £13000.000 for the
fizcal year ending Septemiber 30, 1070.",

See. 7. (a) Section 1002¢a) (4) of the Solid Waste Disposal Act is
amended by deleting the hyphen between the words “solid” and “waste”
in the Inst line. .

(b) Section 1004 of the Solid Waate Disposal Act is amended by—

A1) revising paragruph (8) by striking out everything after
“improvement of land™;
. (2} revising puragraph (10) by striking out “dispesal” and
ingerting in liew thereaf *management”;
(3) by revising pamgrnph {29) to read as follows:
“{28) The term “solid waste management facility’ includes—
“{A) any resource recovery system or compenent thereof,
“{B) sny system, program, or facility for resoures con.
sefvation, and
“(C) any facility for the collection, source separation,
starage. tratiypartation, transfer, processing, treatment or dis-
posal of soli _\vnstcs..includir}i huzardous wastes, whether
such facility is associnted with facilities generating such
wastes or othertrise,”,

(¢) Section 1008(a)(3) of the Soiid Wasts Disposal Lct is amended
by striking out “title IV" and inserting in lien thereof “subtitls D",

(d) Section 1008h) of the Solid Waste Disposal Act is amended by
seriking *. pursuant to this section” and by inserting after “suggested
guidelines™ each tinie it appears the phrase “or propased regulations
under this Let”

(¢) Section 2003 of the Solid Waste Disposal Act is amended by
inserting “Federal ngencies," atter “to provide”,
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92 STAT. 3042 PUBLIC LAW 05-609—NOV. 8. 1578

(£) Seetion 2002 of the Sulid Waste Dispnsal Aet is amended hy—
(1) revising parngeaph (31 by strikine our the semicolon atter
wgubtitie” and substituting a comma, ancd hy striking ont “and”
and inserting i lew therent “or pursuaat toticde Tof the Marine
33 USC 111 Protection, Jesearch, wmnd Sanctmuries Aot o356 Soar, Wiy sand™;
amld

{21 revising paragrapiy 16) by adiling a close parenthesis after

»stibtitle” the Arst time it pppears. .
42 USC o923, iy Seetion 2wt of ehe Seiid Waste Disposnl Aot is amended hv—
{1) revising subsectinn (a1 (4) by striking out rhe period after
»subtirle” anc substituting o cammur. ami by adding ar zhe end
therenf “ar pursuant to title 1ot the Mavine Peotecrinn, Hesenech,
and Sancruaries Act (86 Srar, 1052).7: and
1 revising subseetion 110 by seeiking one subtice™ afeer
“the reanlations j)!‘ﬂlnlﬂg:lh'll by the Mhininistentor under this”
sl inserting in lieu theteof “section™,

32 USC 595, th) Section Soedial of the solild Waiste Disposal Aer is amended
hy inserting “trentment. stovage, 0™ aftee “and wpon and after suech
date the™,

42 USC 6926. 11) Section Soowy(e) of the Solid Waste Disposal Aer is amended

by— :

42 LSC /022

t1) striking out “required for” wherever it uppears in the suh-
secrion nd inserting in liea therenfeat™ and

P~ {2y inserring the ward =may" immedirely afree 30007
' bw fore “subaniir”, . ,
! 42 USE 6927, (7Y Revtion 30T e 1y of the Sobid Wasre Disposal Act i~ mnenided

: by striking aut ardisposad of” anel inserring in lieu thevenf i posind

: of.oritnnsported from”,

i 42 USC 6928 1%) Heetion 1008 of the Solid Waste Disposal Act is amended by-—

: (1) revising subsection (d) (1) to read as follows:

' . *{1) transports any hazardons waste identifind nr listed under
this subtitle to n facility which dovs not have u permit under
section 4003 {or 3006 in the ease of 0 State program), or pursuant
to title I of thie Marine Prorection. Research, and Saictuaries
Act (88 3tat. 1052},":and

t2) revising subsection (d}(2) to read ns follows:

*1d) trents, stores, or isposes of any hazardous waste idencified
or Jisted under this subricle withonr having abrained o permit
under gection A5 (o B0n6 in the case of'a Srate program) or
pursuant to ritle T of the Marine Protection, Research, and

: Sctinries Aot (38 Stag, 1052)."
42 USC 6947, {1y Section 4007(C) of the 3olil Waste Dispasal Act i3 amended
by redesimnating subsectinn *(C)" as (¢} ",
42 USC 6961, {m) Section 6001 of the Solid Waste Disposal Act is amended hy
inserting “or management” hetween “dispasal” and “of solid waste™,

i 42 USC 6962, (n) Section #12 of the Salid Waste Disposal Acr 18 amended hy—

{ (1) deleting “(A) " after (1} in subsectinn {¢) nnd changing

“(BY? and ~(CV" 1o (3" and “(M", respectively: and

ehanging (1} D™ and #0i§1)" 1o “ 00", (T, and ()™,

re?:ec:}\'el}'; . :
2} in subsection (e)(3) as redesipnated, striking “Contract-

|

; ing” and inserting in fieu thereof “.\frer the date specified in
any applicable guidelines prepered pnrsuent to subsection (e)

' of thisseetion, contructing”; and

¢
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;
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PUBLIC LAW 95-609--NQV. 8, 1978 92 STAT. 3083

(3) inserting in the second sentence of subsection (e) aifter
containing such aterials” the phrase »and with respect to cer-
tiﬁ?s’inn by vendors of the percentage of recovered materiale
used,”,

{o) Section 6004 of the Solid Waste Disposal Act is amended 42 USC 6964,
A —
(1) revising subsection (a)(1)(A) by striking out “disposal”

und inserting in lieu thereof "managenient™;

{2) revising subsection (a) (1) (B) by striking out “dispasal”
nnd insecting in lien thereof “management”; and

(3) revising subsection 1b) by striking out “Jecretary™ and
inacrting in lieu thereof ¥ Admintstracor®, . .

(p} Section 7002 of the Solid Waste Disposal Act is amended 42 USC 6972
Y —
(1) vevising subsection (¢) by striking out “section 212" and

inserting in fieu thereof “subtitle €”: and .
{2} revising subsection (e) by striking out “requiring" and

inserting in lieu thereof “requirs”, .

(q) Section 7003 of the Solid Waste Disposal Act is amended 42 USC 6972
by striking aque “for" before "contributin%to the alleged disposal™,

N (r) Section 7007 of the Solid Waste Disposal Act is amended 42 USC 6977,

) Rand
’ (1) revising subsection (b)(1)(A) by striking out “disposal”
and inserting “managemont”) and by sriking out “resources” ~~
and inserting “resouree’; ‘

0 2) revising sulseetion (L){131 1) by striking out ~disposal”
asnd inserting management” s and

130 revising subsection {¢)(3) by striking out “disposal™ and

inserting *munngenent” in ey thereof.

: {s) Section 3001{a) of the Jolid Wauste Disposal et is antemded 42 USC 6981,
—
’ (1) vevishiyg puragraph (2) by strikinF out “disposai™ and

inserting "munagement” in lien thereof ; an

1) revising purngraph (13) by inserting “treatment,” after

“for porpose of”,

| (t) Sectinn 3002 uf the Solid Wuste Disposn] Met is amended 42 USC 6682,
1

. (1) reviging puestgraph (1) of subsection (g) by inserting o

eotsun between “shale™ and ~tiquefaction™;

t2) revising purngruph (1) of subsection 1)) by inszerting

“the Secretary of Fnergy. the Chairman of the Counei] of Ecos
Caornde Aalvisees,” before samd @ representutive of the Otlice of

Managenwtnt and Bindget,”™;

{3} revising paragraph (2) of subsection (j) by striking =(2)
1Dyl inserting = (L) (D) “in lieu thereo!;
{4) revising patagraph (3} of subsevtion (f) by striking (2}

(D" and ingevting = (1)" in tieu thereof; and

(8) revising subsection (1) Dby striking out “required under

subsection (a), 1h), (i) and (j)” and inserting in licu thereof

"|'mlllll‘l"\l under subsectiong (a), thh, and (1)

{u} Section S0u3(a) (3} of the Solid Waste Disposal Act is 42 USC 4983,

i amremded by striking ot “discarled materials” and inserting “solid

waste" in livu thereof,

|
i
i
f
x
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92 STAT. 3084

42 USC 6984,

Aircraft aoime

¢lfecu. joiat
sudy,

49 LSC 1431
nule,

Repon 10
Cangress,

PUBLIC LAW 95-609—=NOYV. 8, 1978

(v Section SOk ) 1y of the Solid Waste Disposel At i
st Ly striking onr tisearded maternd” and inserting =l
waste™ in Jieu theveof,

Sge. 8, (ur The Secpetary of Transportation amd the Mdministraroy
of the Environmientul Protevrion Agencey shall jointly study the air
eraft notee efdecrs feon an aieport o eommunities lated o State
other than the Stute in which the airport is located, The eriteria to
be usedd in selecting the airport to be studivl shall inelude:

t1) the airpant e:lmif Lo operuted by @ Sate, aounit af zenera
purpuse lucal government of 2 State, or 2 special purpose entity
vongtitared for the purpose of operating an airpoit, and

() the airport shul‘ have a point on the airport boundary
within one nuutical mile froma State boundary,an

(3) the airport shall have hud in excess of sisty thousand
scheduled air currier departures during the preceding calendar

veur.

(b} The stnly ~lmll be conducted in coopeeation witl the airpore

vperator, appropriate Federal, State, and local offiejals, and the uppro-
priate Metropnlitan Blanning Oreanization,

{c} The Seeretary and rhe Administracor shall prepare and submit

to Congress i report within nine months of the conclusion of the

study, but no later than twenty-four mwonths after enactnenc of this

section,
Approved November 8, 1978,

LEGISLATIVE HISTORY:

HOUSE REPORT No. 95~1171, sccompanyiog H.R. 12647 (Comm. on lnterste and
Foreign Commarea).
SENATE REPORT Na. 95375 (Comm. on Eavircomens uad Public Warks).
CONGRESSIONAL RECORD, Vol. 124 (1978):
July 19, considered and passed Senate.

Oct. 10, H.R. 12647 convidared snd passed House, pasnage vacated, and §, 3083,

smanded, passed in lieu.
Oct. 13, Seate concyrred in House amendments,
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SOURCE:
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Ldn in dB Outdoor Location

o~
fr——— Anartment Next to Freeway
\_ 3/4 Mile From Touchdown at Majar Airpart
e Downtown With Some Construction Activity
\ Urban High Density Apartment
s |Jrban Row Housing an Major Avenue
-60'-4——— O'd Urban Residential Area
\
; =50 Wooded Residential
! = Agricultural Crop Land
i -40: — \ -
| Rural Residential
. Sz Wilderness Ambient
FIGURE 4. EXAMPLES OF OUTDQOR DAY-NIGHT AVERAGE
- SOUND LEVELS IN dB MEASURED AT VARIOUS
- LOCATIONS
SOURCE: Office of Noise Abatement and Control, U.S.
Environmental Protection Agency, Protective
Noise Levels: Condensed Version o
Levals Uocument, at & (November, 19787,

LM e e e e St - s
L s T L A - rs mrmineam et
SRR R ) T et st b e et s et - T T PO A VA P Uy AP S S



!

t R SR T S e s S M S S A v e

Hourly Average Sound Level, dB

Factory
80— f.'"-..ﬂ

! )
| §
] f

-

I g
= H i
] o I ‘
= T l '
{ W |
8 Play Qutside, Shop 8 i ’
{Urban) J
70 |— o o o o e e e i
Play Qutside, Shop | §’
(Suburban) g a:l
e s amn ? 8
Work, Play in Home ;; ﬁ'
Q1 nd
2 \3
€0 F- Classroom
Urban
Environment Office
rr yyors2
50 }—
40 g,
Suburban

.Environment

kcio i

Eat, Dress

Relax,
o Watch TV

Eat,

12 "6 9 12 3 & 9 12

Midnight Noon Midnight
0 3 6 9 12 15 18 9 24
HOUR OF DAY
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PATTERNS

SOURCE: Office of Noise Abatement and Control, U.S. Environmental
Protection Agency, Protective Noise Levels: Condensed
Version of EPA Levels Upcument, at 16 (November, 1978).
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Loudneas and Decibals

Because nearng alsc varnes wmgely setavean
Indivicuals, whal may $eem 1oud 10 one peIsen may
not 10 another Although loudnéss s a personat
judgment. precige measuremeant of soung :s mace
possibte Dy use Q! tne gecibel scale Tnis scale
SNown Delow. Measures sound pressule or energy
accerong 1o Internalional standarcs

Sound Levels and Human Responsas

Nolse
Lava
Coammon Sounds Idﬂ)’ EHect
Carrer asex
1 aperanan 140 Pawnluily loud
Al TG Siegn
130

= Jut tangott (200 teat:
Trungerclap

Discothegus 120 Mauimum vocal eton
e At ROt (] faatl

Pilg gnvery 10
Garbage truce 100

Fgavy truck 150 feenl %0 Vary annaying

Cty trathe Haaring damage (8 hours)
Alarm clocn (2 faell

Har aryat % Annoying

Nasy residuran
Fraoway ralfic . 0 Tempnons ute dithcult
Man s vorce 13 lasty

Aif ggnehtigning unit
120 tevt) 60 [LUSE ]

Light auta trathc
(100 teate 0| Que

Living room
Badroom &
Quint altica

Lrary
Sonwnisper S tegn | - R | Yoy quel

Brosdcashing sudio 0

10 Just audible

0 HaANNg beging -

This decibel (dB) lable compares some commaen sounds and
SNow$ how they rank in poteniial harm 1o heanng. Note thal
70 4B is Ine point at which noiag Begins to harm hearing. To
the ear. sach 10 2B increate ssems bwico 33 loud.

SOURCE: U.S. Environmental Protection Agency,
Noise And Its Measurement,
{February, 1977).
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