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PREFACE

This report represents over a year of discussion and research in the compensation laws and
pructicer of 50 States and the federal government.

The report documents severe limitations in the adequaey of workers compensation for
noise induced hearing loss. The report also shows that the cost of hearing loss compensation
to employers and insurers is minute compared to other worker’s compensation costs and that
major justified improvements can and should be made if hearing loss compensation is to pro-
vide any financial incentive for noise control.

During the research, many hours were spent questioning worker's compensation officials,
employer and union representatives, insurnnce companies and lawyers. The people contucted
volunteered numerous insights and facts which were invaluable to the report since published

data is lacking.

A few persons deserve a specinl vote of gratitude. Jack Shampan, Program Officer, En-
vironmental Protection Agency was not only helpful and understanding in matters dealing
with my contract, but provided detuiled and constmective suggestions, and was a good soun-
ding board for ideus. Alice Suter, formerly of EPA und now of OSHA, has done the mujor re-
cent work in documenting the speech difficulties caused by high-frequency hearing loss and
gave me good advice and inspiration throughout. Robert Connelly, a Chicogo audiologist,
also reviewed the report and helped me improve it,

Finally, thunks to the School for Workers office stuff, particulatly Marcin Lane who did
much interviewing and typed most of the report and Shloma Cohen, my research assistant
who helped obtain the data.
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EXECUTIVE SUMMARY

The purpose of this report is 1o investigate workers compensation for permanent noise-
induced hearing loss in 50 States and the federal government. The report examines claims ac-
tivity, some of the main compensation rules, their scientific support and elaims procedures.
Finally, the Federal Employee Compensation (FEC) program for hearing lass is studied.

Unfortunately, there is a lack of statistical data for most jurisdictions, Thus, much infor-
mation came from correspondence and telephone interviews with the compensation agencies,
insurers and lawyers in the Stutes involved. A sample of claims was studied in Wisconsin und

the FEC program.
The main findings of the report are as follows:

1) While occupational hearing loss was found compensable in key cases 30 years ago and is
covered in most State statutes, only nine States compensate more than a token number
of hearing loss claima. Over 70% of the country’s manufacturing workers live in 41
States which pay few or no claims.

2) Of the States compensating few or no claims, nine have statutory requirements of wage
loss or total medical impairment (almost impossible to obtain under current medical
standards). Another 32 States have few or no claims because of a variety of fuctors such
as six-month waiting periods before filing after leaving the noise environment {usually
after retirement), restriclive impairment formulas, severe filing deadlines, lack of
worker choice of physician, or deductions for aging.

3) The maximum benefit for total loss in both ears varies greatly hetween States, ranging
from $8,000 in New Jersey to $135,000 in the FEC program. The average maximum
benefit for the 50 States is $21,700. However, maximum benefit levels should not be
considered in isolation. Many States with high benefits pay few or no claims. In addi-
tion, the average award of around $2,000 - $2,500 is much lower than the maximum
benefit,

4) In 1977, the total number of claims puid has been estimated at 6,095 for the 50 States,
totalling approximately $13 million in payments. For the federal programs there were
2,300 estimated clsims paid amounting to $17.6 million. It should be noted that the
nutnbers of claims have been rising ot 20-30% per year in the highest claim States,
Culifornia and New Jersey, and in the FEC program.

5) A Y0-year cloims projection, assuming at a minimum 10% per yeur increases in the filing of claims,
shows State claims of almost 16,080 and federal cloims totulling nearly 6,000 in 1987,
The totul claims bill in 1987 would be $156 million for both programs. The 10-year
benefits totul for State and federal progrums is projected at $835 million.

6) A review of the scientific evidence indicates that programs which have included high-
frequency loss criterion in their impuirment formulas are more in line with current
research findings than those using the 1959 Americun Academy of Ophthalmology and
Otolaryngology { AAOO) formula. The States using high frequency formulas include five
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of the nine States with substantial claims, as well as the federal FEC program. In fact,
the 1979 AAQO formula which now includes 3,000 Hz is the snme formula used lor over
15 years by the State of Californin.

7) Other common program features which restrict claims but are not supperted by research
are long waiting periods, severe hazardous noise definitions and deductions for aging.

8)7A review of the FEC program showed that it has received more claims than all the States
combined since 1970 and has developed a number of administrative problems in deuling
with them. Since the FEC program is a government funded program with no employer
rights to contest a claim, the agency has a burden of claims documentation and in-
vestigation which it was unable to meet until recently. A Hearing Loss Task Fotce, set
up hy the agency two years ago, handles all hearing loss elaima and does a thorough job
of making certain that claims are documented and valid. In addition, the agency has
standards which could serve as models for States with restrictive programs. These in-
clude an impairment formula which recognizes high frequency loss, no waiting period
and an ample time limit for filing a cleim. Some administrative suggestions are made
for the FEC program.

9) Recommendations are made for [uture research, including a study of a Model Hearing
Losa Statute to incorporate new information on hearing impairment and experience with
various State statutes,

10) A large scale research program should be undertaken to improve our knowledge of the
social handicaps caused by hearing loss, The relationship between the percentage of
audiometric impairment and the speech discrimination and social difficulties faced by
the hearing impoired worker should be more definitely established, Such a program
would also assist in the determination of fair and proper henefit levels for worker's com-
pensation and disability programs.

i
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CHAPTER 1 — INTRODUCTION

“Today, an unheralded abuse of one of the elementary senses granted by
Nature to man is on the loose. The noise produced by our modern industrial
machinery causes untold loss of hearing to thousands upon thousands of wage
earncrs, 'This shocking cendition has not anly been kept from the general
public, but it has also remained an enigma to the very peaple it victimizes, the
workers themuselves, Industrinl deafness, as a result of industrial noise, for the
most part is being met with silence by those reaponsible for creating it. Where
silence in not enough to still the protests of forge workers, boilermakers, print-
ing pressmen, machinists, etc., then denial, scientific double wlk and
legalistic hokum are the device of manageria! protest . . . [t stuggers our sense
of justice that as many as 20 or 30 years of a worker’s lifetime can be encom-
passed in the disabling process of acquiring certain occupational diseases.
Who is to pay for these years? The worker (the victim) or the industry? In-
dustry snys: The worker. We say: Industry . . . Compensation for total and
partial loss of hearing must be incorporated into all compensation statutes”
(Wood, 1953},

Background

For almost 300 years occupationnl hearing loss has been recognized as a
huzned of certnin trudes like blucksmiths and boilermakers. Modern technology has extended
the risk to muny other industries using presses, forging hammers, grinders, saws, internal
combustion motors, or similar high-speed, high energy processes.

Yet, government, cmployers and the public have generally ignored the
prablem until recently. There is a saying that if roise made the ears bleed, heuring loss would
be taken more seriously. Because it develops gradually and has few noticeable symptoms,
hearing loss is still demeaned with statements like; “*Well, he doesn’t need to hear a pin
drop."” The hard fact is that occupational hearing loss may couse a complete change in the
worker’s socinl and work life. In one study of weavers {Kell, et al., 1971} with “slight" hear-
ing handicap by official U.S, medical criteria, the vast majority had trouble hearing in
pubiic, talking with friends or strangers or over the phone. They huad seriously restricted their
social lives and over 50% used lip-reading to aid understanding. Even when the hearing-
impaired worker can do his or her job, inability to communicate may still exclude the worker
from chances for promotion or job transfer.

Recent surveys indicate that n substantial portion of workers are faced with the hearing
loss problem. A University of Washington study (Discher, 1975) found that hearing loss
made up 28% of the probable occuputional diseuse cases found in o worker sample. More
than 10% of the workers sampled showed hearing loss, In a later publication, Quinn {1978)
found that almost 30% of an industrial worker population reported being exposed to noise on




the job and aver 40% of these thought it was a sizeable or great problem. In this survey, noise
was the third most serious hazard cited, ahead of 11 other arens including ''dangerous
chemicals,” *'dangerous tools, machinery" and other items,

For the firat time in 1970, the newly formed federal Occupaticnal Safety and Health Ad-
ministration (OSHA) set enforceable standards on work-place noise. Yet the federal noise
limit was set at 90 decibels (ABAJ* for the 8-hour working day, a compromise standard
adopled fron other regulations, The %0 dBA level would still result in impaired hearing for
several million workers, aven if it were perfectly enforced {Kryter, 19751,

An 85 dBA OSHA noise standard has been delayed because of concern over
compliance costs. OSHA enforcement of the existing 90 dBA standsrd has been hampered by
employer challenges and adverse court decisions finding that engineering controls for noise
are not economically fensible, Many workers are atill exposed to noise levels far above 90

dBA,

Thus, hawardous noise at work is still the rule, not the exception. Many
industrially exposed workers will continue to suffer occupational hearing impairment.
Because of this, worker's compensntion for hearing loss is an essential public policy. It repays
hearing-impaired workers in part for their work-related physical, social and econoemic han-
dicap, Compensation costs and the fear of future increases also give employers an important
incentive to invest funds to correct the noise problem,

In most States, employers and insurers have vigorously opposed worker's
compensation for hearing impairment and have sponsored restrictive claims criterion and
procedures, Until recently, the total number of U.S. hearing loss clnims and benefit totals
has been very small. However, at the federal level and in a few States, cloims and benelfits
are rising very rapidly, With growing worker awareness and pressure for compenaation
reform, the trend will likely spread. The total compensation bill for occupational hearing loss
claims can be predicted at over $800 million in the next decade**, withont counting
absenteeism, loss of employment potential and value of personal handicaps suffered by
hearing-impaired workers.

* A terminology glossary is included in Appendix 3,
*+See Chapter II for u discussion of projected clnims costs,
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Purpose and Content of Report

Due to the recent trends in claims and future liabilities, there is a
need to critically examine present State and federal laws, claims criterion, and elaims and
benefits totals. A thorough scientific study of this area is important te help compensation ad-
ministrators review their own programs and give employers, insurers, government agencies,
unions and others a factunl basis for proposing changes. Hopefully, this report and later
studies will serve this need.

The report is composed of seven chapters and three appendices, Chapter 1
gives a background of the issues and a short history of hearing loss compensation in the U5,

Chapter 11 documents a study of claims activity and benefits in various States.

Chapter I11 examines the basic elements of a worker’s compensation program for hearing
loss and compares claims procedures between State and federal programs.

Chapter IV reviews the latest scientific information on issues like waiting periods, hearing
loss formuls, low and high fences (beginning and ending point of impairment), aging and
other non-occupational factors,

Chapter V reviews hearing loss compensation at the federal level, ineluding a detniled
study of the Federnl Employees Compensation {FEC) program which has experienced many
more cliims than all other jurisdictions combined,

Chapter V1 is u brief study of federal and Wisconsin cluims.

Chupter VI includes conclusions and recommendations for research and government
policy.

Appendix 1 contains selected examples of hearing loss statutes and administrutive rules.

Appendix 2 contains hearing loss claim decuments,

Finally, a terminology glossary is included in Appendix 3.

Definition of Occupational Hearing Loss

This atudy is concerned with the type of permanent occupational hearing loss caused by
long exposure to noise, Hearing loss is mensured medically by an andiometric examination
which tests the person’s ability to hear pure tones nt defined frequencies and decibel levels.
TFests of upeech discriminution {ability to repeat spoken words delivered at certain speech
levels) are ulso used. It is nssumed that performunce on these tests is evidence of communica-
tion ability in real life. The typical pattern of loss begins with a drop in the hearing level in the
high frequencies ot 3,000 Hz, 4,000 Hz, and 6,000 Hz spreading luter to lower frequencies.
This type of loss is usually known as sensorineuwral hearing loss, because the noise expasure




dnmages the nerve eells of the inner ear, causing them to awell, distort and eventually die,
This causes n permanent decrease of hearing sensitivity known as nolse-indueed permanent
threshold shift. Sensorineural loss cannot be medically corrected, Hearing nids, though in
some cases useful, do not provide substantial relief.

Sensorineural hearing loss is distinguished from conductive hearing loss whers n perforated
ear drum, fluid in the middle ear or damage to the middle ear bones prevent sound waves
from renching the inner ear, Conductive hearing loss may occur from explosions, middle ear
infection, sudden pressure changes (aero-otitial, or blows to the head. Conductive hearing
loss can nsually be reduced or eliminated by medical treatment or surgical methods and can
he compensated for with a hearing aid,

Relating Loss of Hearing to Social Handicap

One of the persistent problems in making policy decisions on noise control in the workplace
and hearing loss compensation is the difficulty of relating pure tone hearing impairment to
the impuct en communication ebility and the soeial and economic functioning of the affected
person. What does the andiometric test result mean for the person’s understanding, listening,
and ability to converse? How does this in turn affeet his or her family life, social activity, or
job opportunitiea? This problem of relating impairment to disability is somewhat similar to
other occupational disenses. For physical injuries like amputations, the medical impairment
can be defined with precision - bone loss, numbness, loss of strength. Siudies have been done
to relate the medical factors to work limitations, loss of earning eapacity and impact on
private life, It is also possible to grade the severity of such injuries in a fairly uniform manner.

However, for hearing impairment (as well us lung disease and degenerative conditions such
a8 back problems!, there is a lack of agreed measures, both of the medical impairment and
the impact on communication ability, work, and sociul life, Chapter IV will discuss the
limitations of audiometric testing in measuring communication ability and scientific
disngreements over the importance that should be attached to the speech discrimination pro-
blems caused by high-frequency hearing loss.

Also, there is little research that indicates how given problems affect persunal, soeinl, or
economic life, As a result, it has been difficult to determine and defend fair and proper hear-
ing loss compensation benefits,




Brief History of Hearing Loss Compensution in the U.S.
Early Worker's Compensation Programs

Most U.S, worker's compensation programs began between 1911 and 1920 in response to
employer pressires 1o free themeelves from high-cost negligence suits and worker desperation
to secure cven minimal guoranteed benefits. In return for a ban on court suits, employers
agreed to minimum, compulsory compensation benefits for work injuries. The laws passed
were ¢uite restrictive and focused mainly on replacing wages lost due to temporary injuries or
severe permanent disability. There were “‘scheduled” permanent benefita for losses of certain
body parts or functions, including hearing, Infrequent cases of traumatic hearing loss due to
explosions and other accidents were paid for under the schedule.

However, most States had little or no coverage for occupational disesse. The few oceupa-
tional diseases which were compensated were only paid on the basis of proven loss of enrning
eipacity; e.g., silicosis coses during the 19308, There is no record of claims for oceupational
hearing lows, Even in Wisconsin, where occupational disease has been covered in the law
since 1919, the firat elaim for occupaticnal hearing loss wax not filed until the 1940s {Ginnold,
1974).

Purt of the problem was the difficnlty in measuring impairment. Audiometric techniques
were not developed until the lote 19208, and the first accepted impairment formuls, the
American Medical Assoeintion (AMA) formula, was not approved until 1942 (revised in
1947), This formula used a weighted average of the 500, 1,000, 2,000, and 4,000 Hz frequen-
cies, The inclusion of 4,000 Hz was a recognition of the value of high frequency hearing for
“personal efficiency in daily living™ (Fowler, 1947),

World War IT and After

During the Second World Wat, the nation's shipbuilding and other metal industries hired
hundreds of thousands of new workers, With a 24-hour per day, T-duy per week, war-time
production schedule in over-crowded facilitics, noisy conditions abounded. Worker
awareness of occupational health was gradually increasing and many noise-exposed workers
filed hearing loss claims after the war. In one 1948 New York case (Slawinski vs. J. H.
Williams and Co.), the State Suprems Court awarded benefits over employer pleas for a
“wage loss principle.'’ They approved the claim as a “scheduled” injury and stated that
“wage loss'" was not required to collect benefita, It is not known how many additional claims
were paid, but in 1951 the New York Journul American newspuper reported that 232
shipyard workers from Bethlehem Steel's Hoboken Yard in New York had filed a $5,000,000
suit in county court, alleging thut employer negligence had caused occupational deafneas
{New York Journal American, 1951),
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New York and Wisconsin Rules

Soon after the New York Supreme Court ruling and the subsequent awarding of claims, a
medical advisory committee was appointed by the New York Warker's Compensation Com-
mission to propose rules for hearing loss compensation. In 1953 they insued their report (New
York Warkmen's Compensption Board, 1953), with recommendations for the following: 1)
six month waiting period away [rom noisy employment before filing; 2) a hearing loss formula
averaging the frequencies of 500, 1,000 and 2,000 Hz with a low fence at 25 dB dre:
ANSI-1969); and 3t o definition of noisy employment. These provisions were later adopted ns
rules of the New York Board nnd have heen in effect almost without change to the present
date,

Around the time of the New York cases, hearing loss claims began to be filed in Wisconsin
by members of the Boilermakers Union and their attorneyn, A Green Bay case eventunily
became a landmark decivion in the Wisconsin Supreme Conrt, but the major claims pressure
cume from workers at the huge Ladish Forge Company in the Milwaukee suburb of Cudahy,
where thousunds of workers labored under extremely noisy conditions (Ginnold, 1974)
Veterans of the period report that hammermen operating huge 30 ton forging hammers would
frequently run in all directions, frantically holding their ears to escape the piercing shriek of
steam from blown guskets. Shear operators made as many as 16 cuts a minute on 5-inch steel,
cutting the steel like butter with a deafening sharp “thwack.' The abrasive cutofl wheels
whined and whirred at an extreme level, Many workers in these deportiments who began
work at 18 years of uge had lost much of their hearing before the age of 30 yeara.

In response to union requests, a young labor attorney filed several hearing loss claims. The
first claim filed wos paid without challenge by the Ladish insurance carrier. However, the
company balked when 100 additional elaims were filed. The company then began organizing
a movement among industey for o more restrictive law, Employers predicted that they would
have to pay hundreds of millions of doilars in compeneation claimas and even threatened to
move to other Stutes unless something was done. The top Wisconsin union groups, faced with
econotnic blackmail, agreed with emplayers in 1953 to a moratorium on claims, lrenically,
soon after this limitation became law, the Wisconsin Supreme Court affirmed compensation
in the Green Bay test case (Green Bay Drop Forge vs. Wisconsin Industrial Commission and
Albert Wocjik, 1953}, Similur to New York, o medical advisory committee was established
and their recommendations for n six-month waiting period and a new compensation formula
were almost identical to those of New York, These were included in the law in 1956.

AA0V0/AMA Formuly

The New York and Wisconsin debates over hearing loss compensation upparently were the
basis for the later American Academy of Ophthalmology and Otolaryngology (AAOO) hear-
ing loss formula uccepted by the American Medical Awssociation {AMA)in 1959 to replace the
1947 AMA {ormuls (AMA Committee, 1961), The AAOO formula averaged hearing levels at
500, 1,000, and 2,000 Hz with the low fence at 25 dB (re: ANS! - 1969, Tt did not include the
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six-month waiting period, thongh some of the AAOO leadership endorsed the six-month wait
in their own States. When the AMA Committee (1961) adopted the AAOO formula in 1959, it
atated that “hearing impairment should be evaluated in terms of ability to hear everyday
speech under everyday eonditions.” It then defined hearing of everyday speech as the **ability
to hear sentences and repeat them correctly in a quiet environment,” Because of the limita-
tions of speech testing st that time, hearing loss for apeech was measured by a pure-tone
andiogram. The AACO formula excluded consideration of high-frequency hearing loss or
other clinical measures of hearing impairment; e.g., speech diserimination tests, evaluation
of tinnitus, recruitment, and others.

From 1959 on, a number of States adopted the AAQO formula along with other restric-
tionw, including the six-month waiting period, Some of these States are Missouri, Rhode
Island, Muine, Utah, North Carolina, Georgia, New Hampshire, Maryland, and Montana.
Over 20 other States left the issue up to trenting physicians, which usually meant use of the
AAQO formula. The six-month waiting period in effect, excludes claims until retirement and
the AAOO formula excludes the frequencies most likely to be affected by occupational hear-
ing loss. This combination, along with low benefits, statutes of limitations, physicians chosen
by insurance carriers and low worker swareness, has resulted in an absence of hearing loss
claims. Beyond this, in some States occupational hearing loss has always been virtually non-
compensable, such us in Pennaylvania, Michigan, Ohio, and until recently Illinois.

Even after many States had adopted the new, restrictive AAQO formula, the issue was not
dead. In the two key states, New York and Wisconsin, the new rules had been put through
partinlly through scare tactica and economic pressures by employers, without a real seientific
basis, In Wisconsin the principal medical expert proposing the AAQO formula was
Dr. Meyer Fox, Medical Consultunt for Liberty Mutual Insurance Company and Medical
Director for Ladish Forge Company, which was fnced with over 1,000 hearing loss claims,
Other AAOO committee members were close to major employers and insurance carriers,
There still has been little supportive scientific or medicat docurnentation to justify the depar-
ture from the original 1947 AMA formula.

Signs of Reform

After the mid-1960s, awareness of noise hazards and occupational hearing loss greatly in-
creased. This led to renewed pressure from labor and other groups to contral workplace noise
and improve heuring loss compensation. Some States had never accepted the restrictive
AAQQO recommendations.* New Jersey continued 1o use the 1947 AMA formula as well as
other high-frequency formulas. In 1961, Culifornia adopted a compromise, adding the 3,000
Hz frequency to the AACO formula. Neither State imposed administrative obstacles such as
the six-month rule. These States now have a relatively high volume of hearing losa claims,

* Sce Chapter [11 and Table | for a discussion of specilic state hearing loas provisions.
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The most important development was the ndoption of guidelines for compensating high
frequency impairment by the Federal Employees Compensation {FEC) program, This led to
a major increase in federal hearing loss claims, The FEC program covers all federal
employees, including noise exposed airbase and shipyard workers. In 1969, the FEC began
using ¢ formula averaging 1,000, 2,000, and 4,000 Hz. In 1972, the formula was changed to
repluce 4,000 Hz with 3,000 Hz, in line with recommendations published in a criteria docn-
ment by the National Institute for Oceupational Safety and Health (NIOSH, 1972). The
FEC program* has received over 30,000 hearing loss claims since 1969 and hus made awards
in approximately 25,000 cuses,

In response to the NIOSH study and other research, the AAOOQ recently tMcCurdy, 1979)
revised its formula by adding 3,000 Hz - an averaging of 500, 1,000, 2,000, and 3,000 Hz with
n beginning impairment ot 25 dB (re: ANSI - 1969). A few States have also introduced
reforms such as reduced waiting periods, and compensation for high frequency loss. Some
States are ulso removing requirements of economic loss.

On the other hand, a recent federal audit (General Accounting Office, 1978) has recom-
mended that the federal programs return to the 1959 AAOO formula and some States are con-
sidering special restrictive stututes. Because of rapidly rising elaims and considerable new in-
formation on hearing impairment, there is s growing debate over proper compensation rules
and benefits for occupational hearing loss. A detailed review of compensation rules and a
federal anditors report are included in Chapters IT] and V.

* See Chapter V for a detniled review of the FEC program,




CHAPTER II — CLAIMS ACTIVITY AND BENEFITS IN STATE AND FEDERAL
PROGRAMS

Obtaining Data on Hearing Lowss Claims

Most worker's compensation agencies have devoted few resources to record-keeping or
statintics (Compendium on Workmen's Compensation, 1973). The majority of States collect
employer reports of injury but do not have data systems for retrieving case records as the
claim is acted on and compensated or denied. Thus, only a few States publish data on com-
pensable injuries and fewer still release even general data on closed claims that are paid or

denied,

The situation is even more bleak for occupational diseases like hearing loss, Because of
legal obstacles, many more claims are filed than are actually paid, but the dats system does
not usuatly distinguish this, Closed claim figures rarely have a good injury breakdown. Even
where data are collected, the coding for different injuries may not distinguish between con-
ductive hearing loss due to an accident and a sensorineural hearing loss due to noise exposure.
In some cases temporary compensation for ear infections is lumped with permanent partial
disability awneds for occupational hearing Joss. In many Siates with few or no claims for
noise-induced hearing loss, there are frequent cases of permanent hearing loss due to explo-
sions, This study is not concerned with those traumatic cases and they have been excluded
from the statistics. For example, in Oklahema there nre over 100 traumatic hearing loss cases
annually, most from the oil industry, but less than 10 claims are paid for sensorineural hear-
ing loss due to long term exposure to cceupational noise. Finally, because many Stutes do not
closely monitor elaims-handling by insurers, many permanent cluims are informally settled
(compromised} with no results recorded.

In spite of the ubove problems, some States did provide statistical reports which gave firm
figures on hearing loss claims paid. Wisconsin, New York, Wushingion, Oregon, Colorado,
North Caroling, South Carolina, and Georgin are examples. Most of these States are nmong
those participating in the Burean of Labor Statistics-sponsored Supplementary Data System
(SDS). This system is upgrading State worker's compensation data providing a coding system
which allows some tabulation of noise-induced permanent hearing loss cases.

In the case of New Jersey and California, States with large numbers of elaims, there are no
detailed reports on cluims poaid, However, in New Jersey, the State with the largest number of
claims, the figures used in this report were bused on a hand sampling of claims by the
agency's statistical division after a telephone discussion with the director. In California, three
sets of State statistics are kept, none of which show the number of claims paid. With the help

of agency personnel, estimates were made bused on initial claims filed with the appeal board.
In both these cases, the cluims estimate made should be very close to the true figure,

In a number of other States, no figures existed on the number of hearing loss claims,
Telephone conversations with examiners and office personnel confirmed the existence of




few or no claima. In most States, agency responses were cross-checked with attorneys, in-
surers, or union representatives, In a small number of cuses where estimates were necessary,
the claims figure is shown as o meximum. This maximum is felt to be a relinble estimate and
was checked with key ngeney personnel,

Finally, fetters were written to almost every State concerning the compensability of occupa-
tional hearing loss. Follow-up phone calls were made to ench State. Based on the information
obtained, some States were classified as partially or totally denying compensation to hearing
loss elnimants.

Review of Benefit and Claims Data

The first two columns of Table 1 show the numbers of hearing loss claims paid in 1977 and
maximum benefits {the remaining data in this summury table will be discussed in Chapter
I11). For instanee, in Californin, with 1,925 claima, there is no figure for loss in a single ear,
but total loss of hearing in both ears (100% impsirment under the California formula) would
entitle the clyimant to $21,770 (based on 311 weeks of compensation at $70/week). Looking
at maximum benefits, the States vary widely, The average maximum benefit for total loss in
bath ears is $21,700 for ali States. Among the nine Siates compensating the most claims, four
States exceed this figure and five are below it, The FEC program has paid more cluims than
almost any State and nlso has the highest maximum benefit for tota]l binaural hearing loss,
amounting to $135,600. However, New Jersey compensates the highest number of claims
among the States and has the lowest maximum benefits, On the other hand, States which
have legal bars to hearing loss compensation, like Pennsylvanin and New Mexico, have some
of the highest maximum benefits.

The above simply points out that Stutes cannot be compared hy their relative benefit levels
since there is no real relutionship between claims nwarded and benefit maximums. In fact,
there may be little insurer resistance to increasing maximum henefits, where there are few
claima due to other restrictions.*

Concerning actual claims, Table 1 shows that the two federsl heuring loss compensation
programs, even ufter a 1976 change in FEC administration, still compensate well over 2,000
claims annually, more than any Swte except New Jersey, Counting the 1,800 FEC claims
amounting to $14 million and n minimum of 500 Longshore and Harbor worker claims with
awards around $3-4 million, federal elaims total $17-18 million. This exceeds the total for
State claims of $13 million shown in Table 2,

* See Chapter 111,
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Among the nine States compensating more than a 1oken number of claima, New Jersey and
Chalifornia lead the way with 3,000 and 1,925 claims respectively, This is not surprising
hecause as will be discussed in Chapter 11, both States compensate high frequency hearing
loss and have no waiting periods or serious restrictions on claims. ‘The total for all nine high
claim States is 5,870 claims, If we add a maximum of 225 claims from the remaining States
which pay few or no claims, the total for all States is 6,095, It is striking o note that 41 out of
the 50 States have paid few or no claims,

Totul Sunte benefits for hearing impairment of $13 million in 1977 was less than 3 tenths of
! percent of the 86 billion total U.S. worker's eompensation bitl, Thus, even the rapidly ria-
ing dollar volume for occupational hearing loss claims is still a minute factor in total worker’s

compensation costs,

Figure 1 is o« map comparing States by claims attivity and compensability of hearing losa,
As shown, only the Pacific Coast States, and Wisconsin, Minnesota, New York, Connecticut
and New Jersey compensate more than a few claims. Thirty-two States comprising the Plains
and Mountain States and most of the South have few or zero claims even where they allow
hearing loka compensation, Finally, nine States make occupntional hearing loss virtually non-
compensuble by special requirements to be discussed in Chapter 111,

Table 2

Total State Benelits Paid, 1977

Number of Claims  Average Benefits  Total Benefita’

New Jersey 3,000 1,500! 4,500,000
California 1,925 3,000° 5,775,000
New York 366 2,4853 910,000
Washington 240 2,3004 552,000
Wisconsin 149 2,300° 342,700
All Other 415 2,3004 931,500
Totals 6,005 $13,011,200

Source Notes: From Table 1

1Average of nine elaim sumple from atlorney files plus agency estimate.
*State estimate,

3Actual figures.

4Using Wisconnin uvernge since some State claim figures unavailable,
5Calculated from cluims number und average benefits.
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Clrims Trends

The past few years have seen claim rises in seversl key States. From 1970 to 1977, claims
awerded in California rose from around 600 to 1,925, New Jersey claims paid have risen from
an estimated 1,500 five years ago to 3,000 today. In New York, State figures show claims in-
ereasing from 163 in 1972 to 360 in 1976. Wisconsin claims paid rose from 80 in 197010 149 in
1977, Federal claima paid jumped from 266 in 1966 to a total estimated at over 25,000 paid
from 1969 10 1970,

Are past trends a reliable indication of the future? The recent federal increases might be in-
terpreted os a temporary pesk, due to growing worker awareness of compensation rights and
muore liheral compensation provisions, The rise has heen so rapid that it will almaost certainiy
begin to level off as World War 11 and Korean War shipbuilders retire. The exposed work
foree is declining and employer hearing conservation and noise control programs are increas-
ing. Finally, federal claims procedures have tightened considerably. ‘Fhe States face sharp in-
ereases in the number of compensation claims us they reduce the unjnat restrictiveness of their
policies, and technical guidance is provided to improve State compensation statutes, In the
next few years, the active States should see a continued rise in claims and some of the States
with few claims will face serious pressures to liberalize laws and policies.

Estimate of Future Claims and Benefits

Number of Potential Claimants

It is difficult to project future claims because the experts differ both on the extent of hear-
ing loss risk, as well as how much hearing loss is needed belore hearing impairment begins.
The definition to be used here is the NIOSH criterion for beginning impairment of 25 dB (re:
ANSI - 1969) averaged over 1,000, 2,000 and 3,000 Hz. This is more liberal than present
compensation formulas in most States, Yet the trend is towards compensating high {requency
loss.

Using data compiled by Robinson (1971} und Banghn {(1973), Kryter (1975} indicates that
from 50-78 percent of workers exposed to noise levels averaging 90 dBA over a 40 year
worklife, will experience a loss of hearing sensitivity exceeding the NIOSH criterion for
beginning impairment. Approximately 30 percent more of the workers exposed to naise at
this level will experience a handicapping hearing loss than will a non-noise exposed populu-
tion at the age of 65. Thus, there is o 30 percent incrense in risk due to the eccupationn! noise
exposire,

Other NIOSH studies (NIOSH, 1975) indicate that almost 23 million workers nre
employed in industries expected to have hazardous noise levels, of which 3.3 million, or 15%
of the total, are exposed to noise levels above 90 dBA. Assuming a 40) year worklife cycle, ap-
proximately 83,000 of these workera reach retirement age each yesr. Assuming » conservative
risk estimate of 30 percent, the number of potential claims would increase to an annual figure
of 25,000. This new figure is more than a four fold increase over the 1977 claims paid figure of
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6,000, Thus, in spite of improvements in noise control and reduction in the number of workers exposed
through automation, there is room for major increases in claims activity as State programs
become less restrictive, Inclusion of workers exposed to levels below 90 dBA wonld sizably increase
this estimate.

On the federal side, a recent Environmental Protection Agency (EPA) survey (Glenn,
1977) obtained responses from 1,699 Federal {acilities classed as having the greatest potential
for occupationnl noise problems, These establishments, mainly shipyarda, air bases,
mechanical shops, and other metalworking shops, employed 841,000 potentially noise exposed
workers. Due to the limited coverage of the EPA study, the estimated number of noise expons-
ed workers is probably conservative. If a 30 year federal retirement cycle is applied, 28,000 of
these employees can be assumed to retire each year. Assuming that 30 percent of the retirees
wonld suffer o compensable hearing impairment, 8,400 would be eligible to file for compensa-
tion annually. This number is far nbove the present federal level of 2,30 compensation
awards for noise induced hearing loss. Since we do not know the actual employee exposures
from the EPA federal facilities study, even the projections in Figure 2 may well be below
the real potential.

Figure 2 indicates a projection of federal and State claims over the next decade. Actual
figures for 1977 are used as a benchmark and two assumptions are made:

1. A seven percent annual cost-of-living increase in benefit levels;
2, A ten percent annual incrense in numbers of claims,

Both of these assumptions seem somewhat conservative, given more rapid claims increases in
recent years and as shown, the number of potential claimants employed in both the private
and public sector exposed to hazardous noise levels,

As the figure illustrates, federal claims may be expected to rise from a present total of 2,300
1o 6,000 by 1987 while State clnims go from 6,095 to 15,809, Benefit totals also rise quickly
and by 1987, annual State benefits should be $66 million compared to almost $90 miilion for
federal claima, Over the decade, total benefits are estimated at $480 million for the federnl
program and $356 million for the State programs, for a grand ten year total of $836 million
for all claims,

Gaps in Coverage of Hearing Loss Compensation

The lurge number of States with few or zero claims shows that a majority of U.S. workers
have virtnally no hearing loss compensation rights, or at leust have not learned how to exer-
cise them. Figure 3 is a comparison of manufacturing employment State-hy-State which
highlights this point. The figures on manufacturing employment are tuken as a rough in-
dicator of the employee risk of hearing loss.
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FIGURE 3
Comparison of U.§. Manufacturing Employment by Stato, 1976
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Of the nearly 19 million U.S, manufacturing workers, lesa than 30% or 5.6 million work in
States which have paid more than a token number of hearing loss compenaation claims,
Around 5.5 million, or 30% of the total, wark in nine States which do not compensate partial
hearing loss. This includes many of our key industrinl States like Ohio, Pennsylvania,
Michigan, Indiana and Massachusetts. Over 40%, or 7.7 million employees, work in States
where few or no claims are being filed, even though hearing loss compensation is on the
hooks. In fact, as Figure 1 graphically indicates, the only States paying sizable numbers of
cluims for hearing loss (with minor exceptions} are three clunters on the Pacific Coast, the
Atlantie Seaboard, and the Upper Midwest.

Same of the States which have no hearing loss claima are basically nonindustrial, like New
Mexico, Nevado, Wyoming, and Idaho. Regardless of legislative restrictions, we would ex-
pect few cluims, However, some of the States with zero or few claims have a large industrial
worker population, such as Illinois, Missouri, Texas, Virginia, North Carolins, South
Curolina, Georgin, Alaboma, and Florida. Some have large numbers of noise-exposed
miners, like Tennessee, Kentucky, Montana, and Utah, Even West Virginin's 42 claims
seern extremely low in relation to the 60,000 miners in the State.

As will be discussed later, individual union pressures have been responsible for increasing
hearing loss claims in many States. Yet a number of the States which have zero claims are
heavily unionized, Figure 4 shows differences in union organization between Stales, The
average for the U.8, was 26,2% in 1974, Compared to this, many of the Stutes with few or
zeto claims have high levels of organization. This includes Ohio {33 percent), Michigan (38
percent}, Illinois (35 percent), Indiana (33 percent), and Pennsylvania (38 percent.

The great variation between the States in claims activity requires further investigation. The
following chapter will compare various State laws and administrative practices and will ques-
tion how some outside factors like union activity ean affect claims volume,
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CHAPTER I — KEY FACTORS IN STATE AND FEDERAL PROGRAMS

‘This chapter will compare the laws and other factors affecting claims activity in the various
State and federnl programs. As Figure ! shows, nine States compensate substantinl numbers
of claima. Another nine States have legal restrictions which make hearing loss virtually non-
compensnble. Finally, in 32 States, hearing loss Is compensable hut few claima are being
filed. An we will see, the high-claim and low-claim States differ in various ways which affect
the claimant's ability 1o successfully process a claim, Major factars include hearing losa form-
ulan, filing time limits, chaice of physician, waiting periods and worker awareness,

Claima Procedures: Overview

State Funds vs [nsurance

The State and federal laws vary greatly in procedures and specific provisions, thus produe-
ing little uniformity. However, there are a few major distinctions, Worker's compensation
claims ure administered under three methods:

1) Employers are required to carry worker’s compensation insurance with a private in-
surance carrier which investigates, pays ond disputes claima. The worker’s compensa-
tion agency plays a relatively passive role in monitoring the insurers ond judging
disputes between insurers and claimants,

2) Employers are allowed to "self-insure’ themeelves as an alternative to insurance and
handle claims themselves but must meet the standurds of the Worker's Compensation
Act.

3) A government fund acts as an insurance carrier, collecting premiums from employers,
investigating, judging and paying claims. In some cases, the fund {s 4 monopoly and in
other cases it may function simply as n competitive insurance cerrier, with the ad-
judicative and monitoring functions in o separate agency.

Mont States allow both insurance und self-insurance. In many States, the largest employers
self-insure 1o save inaurance premiums and to better control claims, The federal Longshore
and Hurbor Workera program in also o self-insurance/inaurance program, A few States like
Ohio, Nevada and Washington have monopoly State funda, while several other States operate
their own insurance carrier, The Federal Employee Compensation (FEC) program acts as &
monopoly fund,

This distinction is important because a privately sdministered insurance or self-insurance
program is an adversury system where the worker has a burden of proof and can have his
claim challenged in a hearing by the employer or insurer and their experts, Decisions are




generally appealable through the normal court system. Agency rules and policies can he
challenged in court. In contrast, « monopoly fund like the FEC or in States similar to Ohio
has more administeative diseretion. Its rules and decisions on individual cases are less ap-
pealable and it plays a more active role compared to the private parties.

Injuries vs Discase

‘The other major distinction in provisiona is between injuries and oceupational disease, The
great majority of physical injuries occur as the result of a well-established accident and re-
quire only minor medical costs and less than 15 days lost time.

The typical temporary injury occurs on the employer's premises, usually from a provable
accident with wilnesses to the event, e.g., crushed limb, fall off a platform, struck by a
forkiift. In most cases, because the liability appears limited and the employer and insurer
want to get the person back an the job, medical care is provided and benefits are paid with lit-
tle delay. Of course, if the injury is not fully documented or looks like o possible permanent
disubility, e.g., serious back strajn or slipped dise, the emplayer may withhold payment or
begin a lengthy investigotion similar 10 a case of serious occupational disease, However, the
routine procedure for most injury cinims is as follows:

1} The injured employee notifies the employer of the injury.

2} After verification, the employer provides medical eare through a physician selected by
him or the employee, depending on the State luw (in some cases, the insurer has the
right to select the doctor). He also reports the injury (if it involves enough lost-time) to
the insurer and the State agency.

3} The insurance company checks the employet’s first report of injury, Unless there is an
unususl feature or evidence of non-compensability, u check is sent to the injured
employee, with o report to the compensation agency. In a few States, the agency must
review the claim and issue an order before payments are made.

4) For short-term injuries (the average temporary injury has a healing period of iess than
15 days) the insurance compnny will usually not question the time off for healing.
However, for more serious cases, the insurance compuny will probubly begin contacting
the employee’s doctor concerning nn early date for return to work. In the cuse of
disagreements concerning the healing period, n doctor’s recommendation for light work
or permanent disability ratings, the insurance company will send the employee to their
own specialist for an evaluation,

5} In some serious claims the insurance company will simply cut off payments at a
predetermined point, and wait for the claimant to press the issue at a hearing, which
may toke up to a year or sn.
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A hearing loss claim nusnally follows a different sequence from a proven injury. The
employer may have no hearing testing program and may have no evidence of the employee’s
hearing levels. The employee may become accustomed to his gradual decline in hearing abili-
ty. He may deny hearing diificulties and project blame to the speaker. He will probably start
to isolate himaself since personal contacts start to become embarrassing. The alfected person
will most likely not be aware of the hearing impairment until he is told repeatedly by family
and friends or gets the results of an audiometric examination from his doctor. Even his doctor
may not relate his loss to his occupation, and neither the employer nor his doctor may be
aware of worker's compensation for occupntional hearing impairment. Even after the
employee i pware that his hearing problem may have been occupationally related, he may be
fearful to approach the employer or may be uncertain how to proceed. Becanse of factors
such as these which might delay the filing of a claim, statutory time limits on filing are a
powerful obstacle to fair hearing loss compensation, as will be discussed.

Retired employees may have been away from the plant for months or years and may be
reluctant to return, If the employee has not previously notified the employer of his claim, in
most cases the smployer will refuse to submit a First Injury Report. The claimant may have
no documentation that the hearing loss was oceupational and the employer will not want to
concede linbility in a serious disease claim,

In a case where the employer or insurer refuses to pay or acknowledge the claim, the
employee and/or his representative must begin a contested claim, which follows the sequence
below:

1) The claimant submits a petition or application to the worker’s compensation agency (sce
Appendix 2 for the Wisconsin application for hearing and medical report), alleging an
oceupational hearing loss, Where pousible, this petition should also be accompanied by a
medical and audiometric exsmination of the claimant’s hearing, which will show both
the compensation ag-ncy and the insurer that the clanim is documented. The claimant
should be ready to prove his occuputional exposure, as well as the extent of his hearing
impairment, The claimunt should be ready to defend aguinst allegations that the hearing
impuirment occurred in previous employment, that the impairment was caused by non-
occupational factors, or that filing requirements were violated.

2) The agency notifies the insurer of the petition and awaits a reply,

3) The insurer evaluates the petition and may send the employee to their medical
specinlist. (In 24 States, the initinl exam must be from a doctor chosen by the insurer or
employer.) They will probably also investigate other aspects of the claim such as alleged
noise-exposure, and possible non-occupational factors, and whether legal time limits were
met.

4} The insurer might voluntatily poy the claim if it is not 100 large and they feel it is well-
proven and not precedent-setting.




5) While awaiting hearing or before scheduling a hearing date, the employee and/or at-
torney will usually have to open discussions with the insurer to obtain an earlier setile-
ment. Depending on the law, the quality of evidence and possible precedent, this may
result in: 1) a dropping of the claim; 2) a stipulation in which the claimant retains all
rights and the inaurer pays full benefits; 3) a compromise which gives the claimant a
lump-sum for part of the claim and releases the cartier from further liability; or 4) hear-
ing and award in which the agency adjudicates the issues,

6) In n few States, where the claim record is complete, the compensation agency may
schedule a pre-hearing on its own initiative to allow each side 1o state its case and ex-
pedite a possible settlement without the expenge of a hearing,

States differ greatly in their settlement styles, Some States like New Jersey have a hearing
and award for all clsims. California freely allows compromises for mast claima, In Wisconsin,
80% of all hearing loss coses are uncontested by insurers or are paid on a stipulation which
protects all claimant rights. Compromises are frowned upon and only used in 20% of the
cases, where thete is a major question of non-occupstional loss or conflicting sudiograms.

Differences Between State and Federal Procedures®

There ure several major differences between the State and Longshore programs and that
for federal employees. The State programs, us well as the Longshore and Hurbor Workers
program, ure basically adversarial in nature. Since the employer ond/or insurer have
economic siakes in the outcome, they can be counted on to contest the fact of the injury or ill-
ness, its relationship to the job, the length or severity of the condition, and so forth. The in-
surer's experts are pitted agninst the worker's experts. If the worker does not meet his burden
of proof, the claim is denied or can be appealed to the court system. Ench side is alsa free to
negotinte on the claim and to resolve it short of a legal hearing. Agency rulings on cases which
go to henring are also limited to interpretations of law and fact and must be hased on a full
consideration of the evidence. All parties have a full opportunity to present their own
evidence and cross examine the opposition.

On the other hand, the Federul Employee Compensation program ([FEC) does away with
the ndversarinl relationship, There is a statute of limitations and burden-of-prool for the
worker, Yet, the agency itself, rather than a private insurer or the employer, has the full
burden of investignting the claimant’s allegutions. The exuminer has grest freedom in
deciding the facts to be considered. There is no negotiation between employer and elnimant
and no compromise allowed. All claims sre adjudicated by the examiners of the FEC, usually
without a formal hearing,

* See Chapter V for a discussion of the FEC program.
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Federal employing agencies may present facts to FEC that controvert the claim, yet FEC
riles do not permit the employer to present evidence in a hearing, to have the claimant ex-
amined by ita physician, or to cross-examine the claimant or witnesses. Even where the
federal ngency objects to continuation of puy for an injury, alleges that there was no hazard-
oun exposure, or objects to the verucity of the cluimant’s statements, the FEC examiner is free
to disregord employer statements and make his ruling, The right to request a hearing or 1o
appeal an adverse decision rests solely with the claimant, The final decision is made by the
Employce Benefits Review Board within the Depuartment of Labor, with no court appeal.
The FEC also makes its own interpretations of statutory language and sets administrative
policy on impairment formulas, without going through formal rule-making procedyres under
the Federnl Administative Procedures Act. As will be discussed below, the non-adversary
nuture of the FEC program has allowed the adoption of a formula compensating high fre-
quency loss, and claims procedures without waiting periods or other restrictions.

Compensation Criterion and Considerations

The following sections will analyze some of the reasons why certnin States have low claims ac-
tivity. Tauble 3 gives o brenkdown of States by claims activity—high, low, and non-
compensable. Several key claims provisions in ench State are graded us either positive or
negative. That is, the apecific provisions in the hearing loss compensation statutes of each
Stute are evaluated in Table 3, 0s to whether they encourage the filing of claima, or whether
such provisions in effect, discourage and limit the filing of cloims. For example, the 1959
AAQQ hearing loss formula is o remtrictive and limiting factor in the filing of claims.
Therefore, those States using this formula have a filled in box in the HL Formula column in
Table 3, signifying o negative impuct on claims. As the table shows, most of the high claim
States have few negative features in their programs. The low cluim States have a much larger
share of negative items. This table is designed to given an overview of the discussion in the re-
muinder of this chupter,

Hearing Loss Compensation--Payment for Disability or Impairment

A mujor imsue in U.S. worker's compensation has been whether permanent disubility
benefits should be restricted to cases of economic loss, or should be permitted where there is
physical impuirment, but no loss of job or earnings. This issue is also at the root of many
restrictions on permunent compensution for occupational hearing loss. It is recognized that
workers who suffer o hearing inipairment are faced with a handicap in carrying out normal
personal nctivities a8 a result of the impairment, However, since most hearing-impaired
workers do not lose their jobs or suffer a measurable wage loss, their hondicap is considered
by many to be outside the scope of worker's compensation,

Since the early debates on hearing loss compensation 30 years ngo, many States have over-
come the cconomic loss argument, and hearing loss is compensated on the basis of impair-
ment percentuge alone. However, the nine States shown as non-compensable in Figure 1 re-
quire a claimant to show “incapacity to work,” “disablement,” *inability to earn normal
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Table 3
State and Federal Worker's Compensation Rules Affecting Occupational Hearing Loss-
Positive and Negative Impact on Claims
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wages™' or some other synonym for economic disability, Two of these States, Nevoda and
New Mexico, require permanent and total disability. The industrial States of Michigan and
Indiana exclude hearing loss unless it has caused incapacity to work. Louisiana and Florida
also seem to require economic disahility, Massachusetts requires a medical opinion of total
loss of hearing **for all practical purposes,” Ohio and Pennsylvania require total impairment,
which under the AAOO high fence of 92 dB would probably mean that the claimant is com-
pletely deaf, Unfortunately, with an average HL of 65-75dB (re: ANSI -1969), a1 500, 1,000
and 2,000 Hz, far below the present AAOO “high fence,” nearly everyone'’s communicative
abilities would be totally impaired (Kryter, 1973).

In Pennsylvanin where the statute excluded hearing loss corapletely, a lower court allowed
a negligence suit for occupational hearing loss and awarded $30,000 in damages to the claim-
ant. However, this case was finally overruled by a higher court which held that tl:e claim wan
covered by the worker's compensation act’s ban on conrt suita { John Shoop vs. U.S. Steel Cor-
poration, 1972,

Thus, for almost a third of our nation's industrial workers, living in the above nine States,
the proof of total hearing impairment or substantial economic disability caused by the noise
exposure is the standard of compensability. This severe test is almost never met. In these
States, the other issues of waiting periods, impairment formulas and severe time limits are
superfluous,

Previous Studies of Claims Criterion

Several previous rescarchers have studied hearing loss compensation criterion. Dr, Meyer
Fox (1976, 1978} has published several useful surveys of the standards used by U.S. und
Canadian compensation agencies, While Fox's duta on claits criterin are useful, he hus not
reported on eluims paid by the States. Thus, many of the States reporting that they compen-
sute heuring loss have in fact paid few or no eloims due to the obstacles discussed in thia
chapter, Thus, while the Fox study reports that 46 out of 50 States compensate occupational
hearing loss, our study has found that only njne States pay more thun a token number of
clnims, Thus, Fox's conclusion of a liberalizing trend to “'recognize and provide greater
coverage for occupational hearing loss' is true only to a limited extent.

It is importunt to look st the numbers of ¢laims paid when comparing hearing loss rules,
For example, 23 out of 36 States reporting in the Fox Survey that they huve no waiting period
for filing, either do not compensate heuring lows or have paid few or no cluima, Eight of the 11
States responding that they deduct for preshycusis have few or no claims, whereas, only one
of the high-claim States deducts for presbycusis. Eighteen out of 32 States reporting compen-
sation for tinnitus {ringing in the ears) pay few or no claims.

Westerman (1975) recently compared compensation activities in foreign countries, pro-
vinces and U.S, Stutes, His study also hus little dota on claims paid, but he does show that
most foreign countries severely limit worker’s compensation for hearing loss, Required proof
of economic disability or fnilure to compensete high frequency losa are frequent obataclea
abroad, an well as in the U.S,
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Barth (1976} did a landmark study of occupational disease compensation for the U.S,
Department of Labor. He surveyed statutes of limitations and specinl waiting periods as they
affect heairng loss claims, He also tried to determine the number of claims in selected states,
While his study only covered o minority of States, his dats on few claims and filing restric-
tions agree with the findings of this study.

Heuring Impuirment Formula
Table 4 shows the various hearing loss formulas in use and the States where they are used,

The FEC program uses the NIOSH formula with beginning impairment at 25 dB (re:
ANSI-1969) averaged over 1,000, 2,000 and 3,000 Hz, The Longshore and Harbor Workers
program has no agreed formula at this time; thua the decision is left to the examiner, Five of
the nine States which compensate substantial numbers of claims include high frequency hear-
ing loss to some extent in their compensation formula. New Jersey, the State with the most
cloims, uses severgl formmlas, However, the most frequently used formulas in New Jersey,
the 1947 AMA and the Berney formulas, both include 4,000 Hz and prebably result in the
approval of many cliims which would not qualify under the 1959 AA00 formula, California
simply adds 3,000 Hz to the 1959 AAU0 formula for g 4-frequency average. The formula used
in Wisconsin (35 dB low fence at 1,000, 2,000 and 3,000 Hz) was developed by the Commit-
tee on Hearing, Bioacoustics and Biomechanics (CHABA) working group of the National
Academy of Sciences several years ago, as g way to include higher frequency loss, without in-
creasing eompensution costs. The Wisconsin experience to be discuased in Chapter VI in-
dicates that this formula adopted in 1975, canses little change in claims or benelits from the
previous formula, since the 10 dB incresse in the low fence compensates for the inclusion of
3,000 Hz in the formula. Now that the AAQO has recently included 3,000 Hz in ita formula,
all formulas except the 1959 AAOO formula will cover some high frequency loss,

For the 32 States which pay few or no claima though they compensate hearing loss, none
except Kansas include high Irequency loss, although Arizona has a court case approving the
NIOSH irequencies. Only 18 States use the 1959 AAQO formula. As discussed earlier und in
Chapter IV, the 1959 AA0O formuln restriets compensable claims by ruling out many cases
where the individuals may experience a real handicap in personal and social situations,
Twenty six states include “medical evaluation™ us the criterion, which leaves complete discre-
tiots to the doctor, This may now mean the recently adapted {1979} AAQO formula in most
cases,

Waiting Period

Otologists and compensation authorities have recomimended various waiting periods in
which the claimant mnust be removed from his noisy employment before qualifying to file o
heuring lons claim. The waiting period was to some extent to allow for recovery of any tem-
porary heuring loss, As will be shown in Chopter IV, jt was principally an administrative con-
trol to avoid mass filing of claims. The rule excludes u large proportion of claims, since
employees cannot file while still working, and many employees die or move nway before
qualifying for a cluim.
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Audinometrie
Frequencies

Formuln Uped jHz)

500, 1,00, 2,000
3,000

AMA - 1947
AAQD - 1959 S00, §,XH), 2 AN

AAOOD - 19790 Same as California

NI103H 1,000, 2,000,
Recommenda- Jom

tlen

CHADA 1400, 2,000,
Recommenda- 3,00

tion

LCalifornia S00, 1,000, 2,000
Formula 3,000

(Now 1979

AACO}

Oregon S, 1,000, 2,00)
Formula 4,000, 6,NR)
Derney 500, 1,000, 2,000
Forthuls 4,000

Nole: Data are [romn Table 1,
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average

average
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Average

average

average
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Table 4
Hearing Loss Formulas Used in U.5., State and Federal Workers's Compensation Programs
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As Table 3 indicates, neither of the two federal programs nor the two highest volume States
use any statutory waiting period belore filing {thowever, most audiclogisis will reguire the
employee to be away from noise at least 16 to 72 hours before administering a hearing test).
Only two of the nine highest velume States have a waiting period—New York with six months
and Wisconsin with two months. On the other hand, of the 32 States which have few or zero
claims, almost one-third have a waiting period—usually six months, There are some excep-
tions to the waiting period, if the worker is shown to have *'transferred to non-noisy employ-
ment" for six months before {iling. In some plants, when the employer reduces noise levels
below 90 dBA, this is interpreted an transfer to non-noisy employment. More senior workers
who suffered henring impairment under former noisy conditions are urged to get hearing tests
and file o claim where merited. Also some States (Maine, North Carolina} allow the wearing
of proper hearing protection to serve as the waiting period, Hearing protection may not be o
valid substitute for 4 minimum waiting period due to recent studies demonstrating the iack of
effectiveness of hearing protectors for many workers (NIOSH, 1978).

Huzurdous Exposure:

According to Fox {1976), 26 of the 50 States have rules defining “harmful noise’' (see
Wisconsin Rule 80.25 in Appendix 1), either as 90 dBA-—the OSHA limit, or in some cases,
85 dBA—the NIOSH recommendation. Six of the nine Stutes with considerable claims in-
clude o definition of harmful noise.

Hazardous noise exposure on the job is one element in proving that the hesring impairment
is work connnected, A reasonable claimant burden to prove exposure is common in worker's
compensution, Some States, like Oregon, do noise surveys where there is a question whether
the occupational exposure was sufficient to canse hearing loss. Other States have recognized
the noise exposure inherent in certain occupations—hoilermakers, sheet metalworkers—nnd
accept work history as evidence of exposure in the absence of specific noise exposure
documentation or other evidence.

However, if the cluimant’s burden is too strong, e.g., such as the Utah requirement of a
“professional’” noise test showing exposure to noise exceeding 95 dBA, this may defeat many
cluims. For example, one Georgin cluim was rejected beeause of an Occuaptional Safety and
Health Administration inspection finding that noise levels in the workpluce were below %0
dBA (Georgia Board Ruling, 1977).

Experts agree that neither the 90 dBA or even the 85 dBA exposure rules for 8 hours would
completely eliminate hearing loss for a certain percentage of the population, According to
Kryter (1975) exposures of 75 dBA over 4 40 year worklife can increase the risk of hearing
damage. The EPA Levels Document (1974) indicates that 8-hour exposure at 75 dBA is the
level below which no individunl would suffer any hearing loss due to the oceupationnd noise
exposure. In addition, impulse noise exposures have heen shown to increase the amount of
hearing loss due to continuous noise exposures alone (Hammernik, 1976). Whole body vibra-
tion has also been shown to ndd to the hearing damage caused by impulse noise (Henderson,
1979), Combinations of impulse noise, continuous noise and vibration occur regularly in in-
dustrin] and military environments,
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Anather problem arises in the determination of noise exposure levels where no earlier
mensurements were taken, If present noise levels are below 90 dBA or even 85 dBA, how does
the worker prove his earlier exposures where the work environment has been modified due to
different machines in operation, different operating characteristics of these machines caused
by wear and tear, modified or rebuilt machines in aperation, and in general, different work
conditions, The burden of proof on the claimant should not be excessive since he has little or
no access fo facts on past exponure,

Therefore, a specific compensation rule defining *'harmful noise” at either 85 or 90 dBA is
probably less valid than a reasonable presumption hased on work history 1ogether with the
specific medical testimony of the claimant’s trenting physician. It may also be appropriate for
States to set a noise exposure floor where no hazard to hearing can be expected. Above this
floot all exposires would be considered for more detailed examination of hoise dose and hear-
ing loss records during employment.

It should be noted that one side effect of hearing conservation programs is a history of noise
expositre levels in the workplace. Thus, hearing conservation records could be used to pro-
vide factual documentation on workers noise exposure levels and noise doses. Unfortunately,
in many cases, the employer records on noise levels or hearing tests may be incomplete, seif-
serving or inaceensible to the union or potential claimants, One way to evercome this would
be to involve the union in testing and monitoring, and making all important records accessi-
ble. Under the present OSHA noise regulation, an employer is required to establish hearing
testing and a noise monitoring program where employee's noise doses exceed a set value, This
is wtill not effectively enforced.

Presbycusis Correction

Research indicates that hearing loss increases due to aging, even for persons not exposed to
occupational noise, Such studies show a gradunl deeline in the hearing sensitivity of the
population afier 18 years of nge. According to the 1962 U.S.Public Health Survey, less than
11 percent of all males nt 60 years of age, nnd less than four percent at 50 years of age, have
hearing sensitivity poorer than the 1959 AAQO criterion for impairment. 1t should be noted
that the 1962 Public Health Survey did not exclude people exposed to occupational noise.

Some compensation programs deduct for the loss due to aging.

However, the general worker’s compensation principle is that aggravation or acceleration
of pre-existing disability, is compensable, For the great majority of claimants, it could be
argued that without the noise exposure, the decline in hearing threshold from age would still
be below the 26 dB impairment minimum, As will be discussed in Chapter 1V, a recent puper
(Johnson, 1979} argues strongly that because most occopationai hearing loss oceurs in the
first 10 years of exposure but mont claims are not filed until retirement, there should be an ag-
ing premium. This premium would pay the young worker more to compensate for the longer
duration of his impairment. Most States with substantial numbers of claims do hot consider
an aging factor. However, Wisconsin deducts one half percent per year from the cloim after
the age of 52, Conneeticut and West Virginin allow the doctor 1o consider presbycusis in his
rating, and New Jersey allows for aging to be brought into the case; however, the issue s
rarely raised in these States,
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Choice of Physician

The choice of physician is a major factor in claima activity, A physician chosen by the
employee is more likely than a carrier chosen doctor to stand by his evaluation and be willing
to testify or issue objective reports, even where the insurer is strongly contesting the claim.
Just an important, when the claimant takes the first step to assert his compensation rights he
in often unsure of his case and possibly fears the employer's reaction. Where there is Iree
choiee of medical care, the claimant can get an examination from a doctor he knows and
trusts nnd will probably be encouraged to pursue a valid claim.

In systems where the insurer or employer chooses the physician, most specialista depend on
insurer referrals for o substantial part of their income and sre reluctant to testify for a claim-
ant or lake n strong position on disputed jssues. A classic article by a student of the Texas
conmpensastion systemn makes this point (Barton, 1968);

'The ductor selected by the underwriter to treat the injured worker plays a
crucial role because his estimate of the nature, seriousness, and probable
duration of the injury is the basis . . . of the Board's action in most coses.
Selected und compensated by the underwriter, the doctor is under strong
pressure to give the company the benefits of any uncertainties concerning the
. . . injury. ‘Those physicians who fail to favor the underwriter may lose a pro-
fituble relationship . . . insurance adjusters and doctors develop self-serving
stereotypes—in their case, that of the “chiselling claimant,” who is out to rob
the insurance company of benefits to which he is not entitled. Of course, a few
such individuals exist in fact. But to many adjusters and doctors, dedicated to
serving the underwriter, claimants as a group become suspect and minimiza-
tion of benelits becomes a stundard goal.

In locking ut Tuble 3 again, only one out of the nine high claim States allows the carrier to
select the physician {New York uses an employer chosen panell, while seven States allow
employee selection. Contrast this with the 32 States with few or zero claims, where only 14
allow employee selection, 7 allow carrier selection and one has a panel. In eight of the 14
States allowing employee selection, the law provides for the 1959 AAQO formula, limiting the
doctor’s discretion in measuring the hearing loss.

Filing Time Limits

These provisions define how long after the injury or last exposure the employee has to file
his or her claim. In some cnses, the State has a “‘discovery” rule which means that the
statutory time limits for {filing do not begin until the employee has become aware of his
disability. In the nine States with substantial numbers of claims, 4ll have discovery rules,
with time limits after discovery ranging from 6 months 1o three years. In the 32 States com-
pensating few or no clnims, 27 have maximum [iling times of two years or less from the date of
injury or disability, (Some speciul statutes define *'date of injury” us the tast day of employ-
ment for the particular employer.} Eighteen Statea have no discovery mles, Even where there
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is no discovery rule some State vourls have developed speciul consideration for occupational
diseases (e, “lntent injury” rule). The “discovery rule’” may not be the only answer because
the worker may not he fully informed of work-relatedness or may not know his worker’s com-
pensation rights. Thus, even with discovery rules, many claims could be barred. In the ma-
jority of States without discovery rules, many workers could leave the job or retire withot
realizing the extent of their hearing impairment and within one year or two would be forever
barred from a claim, Ta eliminnte injustices which oceurred when the siatute of limitations
was used to defeat otherwise valid claims, Wisconsin has removed the statute of limitations
for occupationnl diseases.

Apportionment

Another issue which could confuse and block muny claims is the problem of determining
which employer should pay for a hearing impairment. This issue occurs when the respan-
sihility for a compensable claim is disputed. The dispute can be between the insurance car-
riers involved snd/or between the responsible employers concerning what portion of the hear-
ing loss is attributable to each employer. Interestingly, of the nine States with significant
clnims, six legally allow apportionment of the claim between employers and insurers. Califor-
nia limits the apportionment to the lust five years and Wisconsin charges the last employer
unleas he can show competent evidence |a pre-employment audiogram) of preexisting loss
which few employers can do. Yet in conversations with the States it appears that the issue is
rarely raised, either because most claims are from long-term employees where the last
employer is clearly responsible or because the commission places a burden on the last
employer 1o prove previous loss. Few of the low-claim States allow apportionment and it ap-
pears this is not a key factor in claims defenws.

Other Provisions

As Table 1 shows, 33 ont of the 5 States deduct preexisting hearing loss from the last
employer's liability, However in severnl States, the so-called “second injury” fund covers any
preexisting loss which was aggravated by the present noise exposure. The worker's claim
stays the same,

Tinnitus {ringing in the ears| and reeruitment {abnormal perception to sound once it ia
heard) are other handicapping factors that should be considered in compensation, Yet few
States compensale sny hearing problems other than a pure tone uudiometric hearing loss,

Hearing aids are another potential complication. California has a rule where employers can
ask that the claimant have a hearing test with a hearing aid. This test and the uncorrected one
can be averaged to get  final figure. Yet when the employer asks for a test with hearing aid,
the State will require lifetime replucemient and maintenance of o hearing aid for the worker,
This maintenance cost often exceeds that of the claim, and naturally few employers demand
such n corrected exam. As shown, almost every State allows hearing aids as a medical ap-
pliance. Yet few hearing loss cluimants demand one.
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Impact of Specinl Statutes

At least a dozen States such as Wisconsin, New York, Missouri, Maine, North Carclina
and Maryland have enacted special hearing loss statutes. The Wisconsin Statute and Ad-
ministrative Rule, appearing in Appendix 1, is a good example.

The eatly statutes were passed as n way of restricting claims, in response to employer and
insurer pressures {Ginnold, 1974, Some ather States copied the early statutes even though
there were few or no claims ot the time, e.g., the North Carolina statute. By introducing
restrictive criterion not present for other permanent disabilities—e.g., six month waiting
period, 90-95 dBA hazardous noise definition, restrictive impairment formula or aging
deduction—these statutes have severely reduced the number of potential claims. Even claima
which qualify are much more likely to be contested by the carrier. Wisconsin and New York
ure the only States among the nine high claim states which have special statutes,

An example of an especially restrictive special statute is the Utah law. This lnw sets a 95
dBA huzardous noise exposure requitement which the worker must prove by a “professional-
ly controlled sound test.” One Utahclaim was denied because the mining operation where the
worker was exposed had been shut down and the test could not be conducted (Utah Compen-
sation Comrnission, 19781, In addition, the hearing loss claim cannot be filed until six months
after termination of exposure to noise levels of 95 dBA, but it must be filed within one year
after termination of exposure to noise or employment to the last employer, whichever occurs
first. Thus, in Utgh the impaired worker has a six month period at the end of his working life
when he can file a cloim.

Trends in State Laws and Court Decisions

In apite of recent trends in hearing loss claims, there are only a limited number of statutory
changes and landmark court decisions. Some of the principal ones are as follows:

- in 1978, Maine reduced the six-month waiting period to one month. The statute pro-
vides that this month can be spent working as long s the effective noise dose is reduced
by wearing proper hearing protection.

- in 1975, the State of llincis made permanent partial hearing loss compensable.
However, the Illinpis Industrisl Commission has not yet issued any compensation
criterion for determining impuirment. Three years later, hundreds of cluims have been
filed by workers in large plants like the Caterpiltar Works in Peoria, Illinois State
worker’s compensution arbitrators held hearings on several claims with extensive
testimony by eluimant experts and insurer experts, There are now a few arbitrators’
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decisions an key claims, with awards exceeding the usual amount in most States. It ap-
peara that most insurers are holding off on voluntary payments or settlements, The II-
linois Industria]l Commission held a training seminar by an audiologist for its arbitrators
in October, 1978, and is now considering the issues of decision guidelines and a hearing
loss rule as opposed to the full discretion which individual arbitrators now have in inter-
preting the law,

in the State of Washington, the Boilermaker’s union and other labor groups complained
about claims restrictiona for hearing loss {the State uses the 1959 AAQQ formula, with
no waiting period), A medical committee was appointed by the state compensation ad-
ministrator in early 1978 and has met and received public comments on rule changes, A
final report is now being circulated and will probably support the new AAQO formuls
and a few changes in State claims procedures.

both Kentucky and Tennessee are considering special statutes for occupational hearing
loss compensation. In an attempt to prove the need for its statute, the State of Kentucky
did a computer study of claims since 1972, They found 123 reports of permanent hearing
loss, of which most had heen dropped or denied, 45 were pending hearing and only six
had been paid (Block, 1978).

in & 1976 ruling, the Florida Supreme Court held that permanent injuries like hearing
loss are payable under the injury schedule with no consideration of wage loss (Mims and
Thomas Manufacturing Co. vs. Ferguson, 1976). This reversed a 1966 ruling which had
virtually blocked hearing loss cluims in the State; however, there is still so much litiga-
tion over the Issue that it appears no claims have yet been paid.

in a 1976 case, the Arizona Supreme Court ruled (Adums vs Industrial Commission of
Arizona, 1976) that the NIOSH impairment eriterion (25 dB averaged over 1,000, 2,000
and 3,000 Hz) could be used 10 determine hearing impairment for compensation pue-

poses,

in the State of Minnesota, the State law nilows examiners broad discretion in choosing
between hearing loss formulus und types of tests, The Worker's Compensation Court of
Appeals ruled in 1976 ( Welshinger vs. Minneapolis Star und Tubing, 1976) that claims
could be uwarded on the basis of speech discrimination tests, us well as audiometric
tests,

in Michigun, hearing loss compensation has been limited to the purchase of n hearing
aid in cases of severe deafness, The reason for this is that the State’s permanent disabili-
ty compensation ususlly requires proof of economic loss and does not compensate im-
puirment alone. However, in a growing number of precedents, the Michigun Compensa-
tion Bourd has awarded benefits where return to the previous employment would cause
further injury. In a 1978 case the Michigan Board awarded a permunent disability pen-
sion to a worker who had suflered a hearing loss st work, because return to work would
further damage his hearing (Oscar Rhoton vs, Bower Roller Bearing, 1978).
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in an Indiana case (Martinez vs, Taylor Forge and Pipeworks, 1977) the Court of Ap-
peals held that occupational hearing loss was neither an injury nor disease, and set a
stendard requiring loss of earning capacity to receive permanent partial disability
benefits,

The Role of Unions in Claims Development

One major influence on claims activity is the work of unions in informing and assisting
nembers, When we look at Figure 4, there is no simple relationship between union organiza-
ion and worker’s compensation law. For example, several of the most highly unionized
itates, like Ohio and Pennsylvania, do not compensate hearing loss, while the least unionized
itate, North Carolina, has a statute and pays claims. However, there ia nome overall relation-
hip. A majority of the high-clanim States and federal shipyard workers have rates of union
wganization ahove the nationwide average of around 26% of the labor force in 1974, The
reat majority of the Plains and Southern States which have little or no hearing loss compen-
wation are below the national avernge of unionization, When we look at some specific cases,
he connection becomes clearer.

1} In Wisconsin, claims jumped {rom 80 to over 150 from 1974 to 1975, with no change in

hearing loss rules ot benefits. One fuctor was activity by the State Federation of Labor in
demanding improvement in the hearing loss compensation rules. The University of
Wisconsin Schoo! for Workers also held several programs on occupational hearing loss
claims, including a two-day workshop in Milwaukee, in January of 1974, attended by
over 100 urion leaders, This information was well received by local unions. A review of
claims shows that 75% of all claims were filed by employees in nine unionized
Milwaukee metalworking firms (Ginnold, 1977). These unions hed compensation com-
mittees whome leadership had attended these training programs, Another important fac-
tor was a revolving fund established by the United Steelworkers of America District 32
in Milwaukee, to puy for a hearing evaluation for any member. If a compensable loss is
found and the claim is paid, the worker who has been awarded the claim repays the
fund. This fund now pays for over one hundred evaluations annually,

2} Ins another case, under the FEC program, over 5,000 clonims were filed by the employees

of Long Beach Naval Shipyard (employment averaged 6,000). Their Boilertnakers local
union originally began filing claims, after management had ignored union demands to
correct the problem, including refusing 1o provide hearing protection {Abbott, 1978).
The union nctively consulted with the local Federal Employee Compensation (FEC) of-
fice, held educational seminars on claims handling and retained top California labor at-
torneys and hearing specialists. A large proportion of their claims have been paid, The
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local union eonsiders service on compensation claims o very effective organizing tactic
and reported that over 1,000 members joined because of the claims program,

31 One of the larger Chicago atea unions, loeal 6 of the United Aute Workers at the Inter-

nationa! Harvester plant at Melrose Park has been working on noise problems for 10
years. They were aumong the unions fighting for hearing loss compensation and now are
giving hearing teats to union members as their newsletter (Unior Voice, 1979) states: A
hearing test was held . . . at the Union Hall . . . to determine the extent of hearing lons
suffered in departments where the noise level is beyond tolerance . . . Everyone was
audiogrammed hefore being hired and the percentage of loss is relatively easy to prove,
This is o compensable injury and one of the easiest ways we have to make the environ-
ment in the working pluce more tolerable.” In the same issue, the union reported on its
participation in o hearing on an OSHA noise citation and stated: “"Hopefully all
membets that work in areas which exceed the guidelines will return to work 1o the
sounds of silence.”

4} Anather example of union activity was reported in the UAW paper Solidarity (1978). In

this case, more than 250 claims have been handled by the UAW local represemting Ford
assembly plant warkers in Metuchen, N.J., as a result of a campaign begun by their
president, himself the victim of a hearing loss.

These are only a few examples of a growing union invelvement in claims.
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CHAPTER 1V - SCIENTIFIC SUPPORT FOR COMPENSATION RULES

"This chapter will sammarize the scientific support for varions hearing loss compensation
rules mentioned earlier, To what extent do the rules covering such issues as definition of hear-
ing impairment, waiting periods, and aging cotrections have scientific validity?

Reeent Changes in the AAQO Formula

While compensability depends on many factors, the inadequacies of the 1959 AAQQ for-
mula have dominated discussions of hearing loss compensation for some time. In respense to
a growing volume of research challenging the basis of the old formula, the American
Acndemy of Otolaryngology in its 1978 meeting, approved n change in the formula to include
the 3,000 Hz frequency. This change has been published by the AMA in the 1979 revised
Guide for the Evaluation of Hearing Handicap,

The revised formula averages the frequencies of 500, 1,000, 2,000, and 3,000 Hz, and the
low fence of beginning impairment remains at 25 dB (re; ANSI-1969), This formula is iden-
ticat to the formula used by California worker’s compensation authorities since the early
19608, In explaining its change, the AAOO recognized the need to “reflect a more realistic
degree of the understanding of speech, not only in quiet but in the presence of noise.” The
Guide states that “'the Hearing threshold level at 3,000 Hz should be included in the calcula-
tion of hearing handicap to provide a more uecurate nssessment of hearing handicap in a
greater variety of everyday listening conditions,”

The new formula wilt show compensuble impairment {or a much larger percentage of the
population than the old formula, according to Dr. Larry Royster {1978). Using 8 group of
10,000 industrinl workers in Narth Carolina, Dr. Royster determined that 6.2% of the
workers have impaired hearing levels under the new AAQQ formula compared to 3.5% under
the 1959 AAQO formula. If the NIOSH recommeded frequencies are used, B.6% of the
population is shown to have impuoired hearing. It is not clear how the new AAQQO formula will
effect compensation claims, Some of the more active States and federal programs sre slready
using the NIOSH frequencies or other fortmujus which recognize the importance of a high-
frequency hearing loss component. A number of States have the AAQO (1959 frequencies
written into law. If the henring impairment formula in these States is changed to include the
revised formula, many more workers will be eligible for filing cluims. However, it should be
noted again, thut some of the main obstacles to elaims in many States are independent of the

basic formula.
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Hearing Loss Formula—Question of Adequncy

Frequencies

Even thaugh the 1959 AAQO formuls has just recently been revised, the inclusion of the
3,000 Hz frequency simply makes the new AAQO formula one more among several which
recognize high-frequency hearing impairment, Since the old 1959 AAOO formula is still being
used by many States, it is important to review some of the reasons for the recent change.

The basis for the 1959 AAOQ formula (AMA, 1961) was a definition of hearing impairment
in terms of “ability to hear everyday speech under everyday conditions. The ability to hear
sentences and repeat them in a quiet environment is taken as satisfactory evidence of the cor-
rect hearing of everyday speech.” Averaging the pure-tone audiometric hearing levels at the
frequencies of 500, 1,000, and 2,000 Hz was then assumed to be a valid index of hearing
ahility, This criterion is inadequate on severa! grounds. The AACO formula ia limited to pure
tone hearing and hearing speech. It excludes the essentia]l communieation functions of
understanding and diseriminating speech. As Kryter (1973) shows, the pure-tone audiometric
ievels on which the 1959 AAQO formuln is based drastically understate the communication
difficulties of the hearing impaired. According to his estimates, an individual with an average
hearing level of 25 dB (re: ANSI-196%9) at 500, 1,000 and 2,000 Hz, which is the low fence or
point of beginning impaoirment, would correctly understand but 90% of sentences and 50% of
words spoken ih a quiet buckground at a normal conversational level and a distance of 3 feet.
At the same time, an individual with on average hearing level of 54 dB (re: ANSI-1969)
which is rated as 4 "mild"” bendicap and 42% hearing impaitrment according to AAQO
guidelines, would not be able to understand any words or any unpracticed sentences spoken
at a distance of one meter ot normal conversational levels in a quiet room. Yet, this “mild”
handicap is far below the AAOQ criterion for 100% impairment.

Secondly, speech discrimination in quiet does not simulate life-like conditions since people
must also heur in on atmosphere with background noise, competing signals from different
directions, accents, mumbling, poor position, distertions and ather interferences (Kryter,
1973).  Under these conditions which might be as often as 50% of the time, high frequency
hearing is very important for an adequate understanding aof speech.

A recent study (Suter, 1978) published jointly by the Environmental Protection Agency
(EPA) and the U.8. Air Force Aerospace Medical Loberatory (AMRL} thoronghly reviews
the justification for various impairment formulas and tests these formulas against speech
discrimination scores obtained with babble noise at different levels in the background. The
results of this important study confirm the significance of high frequencies (3,000 and 4,000
Hz) in understanding and discriminating speech under life-like conditions. In fact, the
EPA/AMRL research found that the 1959 AAQO frequencies correluted the poarest with
speech discrimination ability in noise. Furthermore, individuals whose hearing was termed
normul according to the AAQO criterion, had considerable difficuliies in speech diserimina-
tion when their high frequeney thresholds were effected. The report concludes (Suter, 1978h




«freguencies above 2,000 should be included in any technique for assessing
the ability of hearing-impaired individuals to understand speech in “every-
duy" listening situntions. For the assessment of hearing handicap in a noise-
exposed population similar to that of this experiment, the average of 1,000,
2,000 and 4,000 Hz appears to be the most appropriate simple average.

Many other scientific studies investigating the relationship between pure tone thresholds
and speech diserimination abilities {Mulling, 1957; Hurris, 1960; Kryter, 1962; Niemeyer,
1967; Acton, 1970; Lindeman, 1971; Murry, 1972 Amanson, 1973; Dickman, 1974 and
Humes, 1978} provide substantive evidence 1o support the inclusion of frequencies ahove
2000 Hz when assessing the ability of hearing impaired persons to understand speech in
everyday conditions with noise in the background,

Finally, the NIOSH Criteria Document published in 1972, proposed s new definition of
hearing impairment for speech for the following reasons:

L. **The basis of hearing impairment should be not only the ability 1o hear speech, but also
the ability to understand speech.

2. The ability to hear sentences und repeat them correctly in quiet is not satisfactory
evidence of adequate henring for speech communication under everyday conditions.”

Based upon their review of the scientific lirerature, NIOSH defined beginning impairment for
speech communication difficulties as average hearing levels at 1000, 2000 and 3000 Hz in ex-
cess of 25 dB (re: ANSI, 1969). This departure from the AAQO formula eliminuted 500 Hz
and incorporated 3000 Hz in its pluce. NIOSH thereupon stated that “hearing levels at these
three frequencies predict hearing loss for speech under mild conditions of distortion better
than the three freguency average at 500, 1000 und 2000 Hz.,."”

In view of the nbove and the recent AAQO formula change, it appears that the hearing im-
pairment criterion used by the States thut recognize the impartance of high-frequency impair-
ment are more realistic and scientifically bused than those using the old AAQQ formula. The
reader desiring additionul insight should read Suter's (1978) study for an excellent review of
the scientific literature supporting high frequency impairment criterion,

Low Fence

Concerning the low {ence, or beginning point of hearing impairment Kryter {1973} recom-
mends that the fence for the 1959 AAQQ frequencies be shifted to 15 dB (re: ANSI-1969)
which corresponds to almost 100% intelligibility for normal speech. For the frequencies of
1000, 2000 and 3600 Hz, 25 dB is an equivalent figure. This coincides with the NIOSH for-
mula. The Suter study (1978} has also shown that persons with nverage hearing levels of 26
dB at the frequencies of 1000, 2000, and 3000 Hz had “significantly more difficulty in
understanding speech than the normul hearing group.” In conclusion, Suter's report suggests
fences of 19 dB {re: ANSi-1969) for 1000, 2000, and 3000 Hz, and 22 dB (re: ANS1-1969) for
1000, 2000, and 4000 Hz, based upon the specific research findings. The threshold values for
the fence to be selected will vary depending an which frequencies are used,
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Overall, there is no consistent agreement between hearing researchers on the exact levei for
the low fence, although recent research findings tend to support the NIOSH formula as a
reasonable compromise for predicting speech difficulties based upon a simple pure tone
average. There has heen a substantial amount of research condueted in recent years in the
area of speech discrimination of the hearing impaired. Data from these studies shounld he
reanalyzed in a uniform manner and the results sammarized and considered in hearing com-
pensation policy. The Office of Worker's Compensation, U.S, Department of Labor, hus
begun to contract for a large literature review study in this area. Furthermore, a comprehen-
sive study of the everday socinl handicap caused by ocenpational henring loss is an area that
deserves long overdue research. Such a study would determine the amount of speech
discrimination ability necessary to carry out one’s daily activities. Such a relationship would
probably vary depending upon occupational factors and special interests,

High Fence

With respect 1o the high fence, there is evidence that the present AAOO leve] of 92 dB (re:
ANSI-1969] for 100% loss i excemsive. Under this standard, an individual would not have
100% loss until he conld not detect audiometric signals at levels higher than the present eight.
hour OSHA noise limit. Kryter points out that “‘the nhility 1o hear ‘everyday’ speech ix com-
pletely lost 1 much lower average levels than 92 dB.” In fact, the AAOO criterion sistes that
from 70 to 90 dB hearing levels, the person “can hear only shouted or ampiified speech.”
This savs nothing about speech diserimination scores which are essentially zero under listen-
ing conditions at normal conversational levels, One of the AAOO leaders, Hullowell Davis,
admits that “‘we find a zone of uncertainty from 70 to 90 dB (ISO). . . within the zone some
individuals are socially deaf...” (Davis, 19701, It appears that the AAGO chose the bigh fence
for arithmetic simplicity without any empirical basis. This high fence also contradicts
AAQQ's own impairment criterion—the ability to hear “everyday” speech, A more
ressonable high fence might be the point at which an individual cannot understand any
sentences or words spoken at a normal conversational level with noise in the backgroud.
Resenrch needs to be initiated in this most important area 1o determine the high fence of im-
pairment for communication purposes and the corresponding social handieap.

Impairment Rate of Grawth

Another aren in which the AAOQ formule is not adequately documented is the impairment
rate of growth. Very little work hus been done 10 determine the effect of an auditory impair-
ment on communication ability beyond the low fence. Historically the AAOO has assumed a
linear progression between the low and high fences, but there is virtually no social com-
munication research supporting this position, Insteud the 1.5% per decibel rule scems a mat-
ter of convenience. The subject deserves some serions research.




Better Ear Correction—Weighting Ears

Another provision which lacks justification is the 5/1 better ear correction still used by the
AAQQ. There seemn to he no seientific proof that the “better" ear can make up for the worse
ear by a factor of five, and no support is given in the AAQO guidelines. ‘This correction
substantially reduces awards where one ear in 10-20 decibels worse than the other. A sizable
difference in heating ubility between ears especially limits the ability to determine the loca-
tion of & signal. This causes salety problems when the hearing-impaired person mistakes the
direction of alarms or alerting wignals. In addition, two ears are better in detecting faint
signals in a quiet room and in a background of neise (Davis, 1970). 1t is also easier to separate
a voice from the background noise thus reducing the potential auditory confusion and in-
creasing discrimination ahility. Unless some proof for differential weighting can be produced,
it appears that the traditional 5 to | weighting is not justified. Further research in this area is
also needed.

Aging Factor

More than 10 States reduce the hearing loss compensation award for the eflects of aging,
For example, Missouri makes a deduction from caleulated hearing impairment of one-half
decibel for each year over 40 years. ‘The rationale for this is the desire to subtract ““the averuge
amount of hearing loss from non-occupational causes found in the pepulation at any given
age" (Missouri Statutes, 287.197(6)). It in true that persons lose hearing ability as age in-
creases, even when they are apparently not exposed to hozardous noise at work. But, there
are lurge differences in individual susceptibility to hearing losa. Thus an average correction
may not be appropriate, since "age corrections for an individual are probably in error the ma-
jotity of the time'’ (Johnson, 1979), There is some disagreement as to how much of this loss is
due 1o the aging process alone (preshycusis) and how much is due to environmenta! noise ex-
posures (sociocusisl. It is also not known how the aging process interacts with the growth of
occupational hearing impairment.

The aging factors mentioned ubove could reduce the compensation award by well over
50%, since waiting periods and inertin cause most workers to file claims when they are past
the age of 60. The average State claim is around 20% (a 13 dB loss under the 1959 AAOO
formula), The Missouri luw would subtract 10 decibels from the claim by the age of 60. This
would reduce the award from 20% to 5%, Furthermore, small elaims of 5-10% {a hearing
threshold of 28-31 dB ire: ANSI-1969) under the 1959 AA0C formula) would be virtually
eliminated by the aging reduction of Missouri, Kentucky, Maryland and other similar states,

Is the aging fuctor justified? There are a number of points against it but most important is
that most workers auffer the great majority of noise-induced hearing loss at the higher fre-
quencies in the first 10 years on a noisy job assuming the noise exposure remains fairly con-
stunt fram yeur to year, Thus, as u recent paper discusses (Johnson, 1979}, o worker 3( years
old may have 8 substantinl hearing loss—al] due to noise and none due to aging—and may
have to live with it 30 years longer than the older worker, He usually is not able to file u cluim
at the earlier age and when he reaches retirement age, much of his claim might be eliminated
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by the "aging reduction.” Thus, where the law delays filing claims until retirement, an aging
factor simply further underconpensates the hearing impaired worker,

Apart from the above, even the maost careful studies indicate that anly a small percentage of
the non-noise exposed population will have hearing thresholds poorer than existing impair-
ment criterion. It is also true that none of the studies have been able to fully control for non-
occupational noise exposure {Kryter, 1975). ‘The 196062 National Health Survey has shown
that only 11% of all adult males st the age of 60 have poorer hearing ability than the 1959
AAOO eriterion, from all causes. This figure is probably higher than aging alone would reveal
due to the inelusion and contamination of persuns exposed to oceupational noise,

For most people, the presbycusis losses in the AAOO frequencies will be absorbed in the 25
dB range between the median hearing levels of normal hearing young adults {approximately 0
dB re: ANSI-1969) and the “low fence” of compensation at a hearing level average of 25 dB
{res ANSI-1969), [n the latter cases, no aging reduction would be justified, since a loss in the
impairment range would be due to noise exposure,

Even for those people whose hearing would normally be pocrer than 25 dB ire:
ANSI-1969), at the 1959 AAQO frequencies, the noise increases the severity of the hearing
impairment. In worker's compensation language, occupational noise exposure “nccelerates
and aggravates’’ the underlying physical condition. It is analogous to someone predisposed to
arthritis or with weak lungs who develops an impaired back function or lung disease due to
their work, Usually in worker’s compensation the entire impairment s compensable as long
a5 an occupational fnctor in any way increases the impairment caused by the physical condi-
tion, It is not clear why hicaring lass should be treated differently. Thus there appears to be a
strong argument against aging deductions and some argument for increasing awards for
workers who luse Learing at a young nge.

Waiting Periods

There is o need to eliminate any potential temporary threshold shift before testing a person
for their permanent hearing threshold. There is scientific disagreement on how long this
takes, Ward states that “two weeks iy mandutory™ (Ward, 1969), Other studies show that the
time required varies greatly with the noise exposure and individual factors, In most cases the
temporary loss at 4,000 Hz is completely eliminated within seven days alter exposure (Miller,
1974}, Another study using chinchillas found that permanent thresholds were reached within
fifteen days {Mills, 1973,

While there is still some disagreement on how long temporary theeshold shifi lasts, there is
na doubt that the six-month waiting periods found in ten States have no medical justification,
Suppaorters of the six-month waiting periods, have admitted in the past that the six-month
waiting period is not based on n proven medical need, For example, Dr. Aram Glorig stated
twenty-five years ago: ... At present the necessary time is stated as six months

« « « tgreed upon . ., because we {elt that the evidence was not enough to support unother
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number and being physicians we wished to be conservative.” In response to a question during
the same meeting, Glorig ndmitted that he knew of no case that had ever improved after 24
hours (Noise in Industry and Its Effect on Loss of Hearing, 1958). In 14956, Hallowell Duvis
stated:

I am personally skeptical about the need of waiting as long as six months in
order to establish the platean for the kind of hearing loss that is induced by
noise . . . the really important thing is to consider the various reasons why it
may be desirahle to have some period . . . We should be a little cantious in
calling it a waiting period for medical reasons . ., that particular ground for
it might be withdrawn (Symposium on Nuise in Industry, 1956).

As Ward pointed out after recently supporting a period of two weeks a4 o minimum:

. » . little further recovery oceurs after 2 manth, although occasionally follow-
ing trauma from g single incident (such ps g firecracker exploding near the
ear) slight additional recovery may oceur in the second month, In Wisconsin,
a six-month noise free period is required, but this regulation is based more nn
political than seientific grounds (Ward, 1969).

Finally, the fullest discussion of the real busis for the six-month waiting period was by Dr.
Curl Zenz, Medical Director of Allis-Chalmers Corporation, writing for the Foundrymen's
Guide (1972), Dr, Zenz first stated that:

. . . temporury threshold shilt is an effect from which the worker recovers
after abuence from noise exposure for one day or less, Recovery periods vary
between individuals, Because of uncertainties, it is suggested that hearing not
be tested until at least 24 hours after the last exposure. Wherever possible, a
longer period {up to one week), would be desirable . . .

Then, in discussing the six-month rule, Zenz says:

. + « the working population includes millions of peaple with less thun normal
hearing, These hearing losses have sccumulated through the years and no
finasncial provision hus been mnde for settlement of the claims that could
develop if all were free to file claims and collect benefits at any desired time.
The six-month waiting period has been recognized generally as the most
sutisfoctory method of avoiding mass filing of claims. . . noclaim may be fil-
ed until six consecutive months after the worker's lust exposure to injurious
noise , . . It therefore spreads out the filing of claims but protects the
workers's right to establish a elaim upon retirement or when he is no longer
employed in & noisy oecupution,

Several States like Wisconsin and Maine huve reduced their six-month periods {Wisconsin
to two months and Maine to one month). The States and federal agencies now using a rule of
16 hours to 72 hours should probubly be somewhat more conservative by making sure the
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employee has the lenst possible noise exposure during the two weeks prior to the test, Where
there is n possibility of temporary loss, the audiologist might retest the patient a few hours
later. This would tell whether a temporary loss was present, Fair administrative meastires
such as those above would give reasonable standards without preventing impaired employees
from filing valid claims withont delay,

Beyond Audiometric Testing

At present audiometeic hearing levels are the principal measure of hearing impairment,
Rarely is subjective evidence of impairment considered in compensation claims, Yet there in
substantial research indicating that some individuals may have cochlear damage which
severely affects hearing, in spite of normal or near-normal audiograms {Lipscomb 1975),
Lipscomb, for example, showed that persons with slight sudiometric loss und good speech
diserimination scores in quiet, “‘broke down considersbly” when tested in noise. Tinnitua
iringing of the eara) can also be a severe aggravating condition (Vernon, 1978), but is rarely
rated by examining doctors, This brings up the need for impairment guidelines which con-
sider all types of interference with everyday communieation and functioning and allow physi-
cians more discretion in comsidering subjective impairment.

Finally, though it is beyond the scope of this report, there is increasing evidence (EPA,
1978; National Academy of Sciences, 1979) of 1 possible nssociation between excessive oe-
cuputionsl noise and other health conditions such as hypertension and cardiovascular pro-
blems. A recent National Acudemy of Seiences, CHABA working group draft report recom-
mends that sdditional studies of nonaudilory effects caused by long term exposure to high
noise levels are definitely needed to determine whether there are other *undesirable health ef-
feets from excewsive noise such that stundurds should be set to protect workers in industry.”
Insurers report that occupational hearing lous is being brought in jointly with heart problems,
lung disease and other ailments s a contributing factor in “emnibua™ permanent total
disability claims filed in Michigan and other States, Thus far, medical guidelines have not
considered these interactions,
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CHAPTER V — FEDERAL HEARING LOSS COMPENSATION:
AN ANALYSIS OF CLAIMS ACTIVITY AND PROCEDURES

As discussed earlier, federal hearing loss elaims have risen very rapidly and now exceed any
single State except New Jersey. The main factors in this rapid increase are a backlog of
elaims from retiring World War 11 and Korean era shipyard employees, a present lack of
noise control and hearing conservation in many federal fucilities, and changes in the compen-
sation formula by the Department of Labor, Under the FEC Program (Committee on
Government Operations, 1978), the principal noise-exposed group includes approximately
65,000 federal shipyard workers und less than 100,000 airbase workers. Claims filed with the
FEC have totalled more than 30,000 since 1970, Annunl claims liled rose from 500 in 1969 to
a peak of almost 9,000 in 1976, Under present procedures greater than 30% of the claims fil-
ed are being denied. Records show that during the March 1976 to March 1978 period, the
FEC Hearing Loss Task Force approved 3,625 claims totalling $27,7 million in benefits.
There are still almost 8,000 claims pending.

Recent Government Accounting Office (GAO 1978) audits have indicated a need for
tighter administration und more serutiny of clgims by the Department of Labar iDOL). Par-
tinlly in response to their sudits, the DOL Office of Workers Compensation Programs
{OWCP) has established a Hearing Loss Task Force in the FEC as a central processing unit
for hearing loss clnims, With a staff of examiners, medical nid audiological experts and cen-
tral recordkeeping, they have made the claims processing much more thorough and uniform,
with detailed investigationa of problem cloims. Under a 1978 directive, all FEC hearing loss
cuses are now channelled through the Task Foree,

The Longshore and Hatbor Workers program (LSHW) covers up to 50,000 workers in
private shipyards, They are only now beginning to experience a rise in hearing loss cleims,
lurgely becnuse insurers and employers have been successful in preventing the official adop-
tion of the NIOSH formula, and because they have n larger role in disputing individual
claims. Lower worker awareness in smaller, private shipyards is a further factor,

Federal Employee Compensation Program
Heuring Loss Benefits Under the FEC

The Federnl Employees Compensation Act covers all federal and wage-board employees
(inclnding blue-collar workers in federal instaliations), This Act has provisions for
“schedule” compensation payments for “loss of n member or function of the body" (Commit-
tee on Government Operations, 1978; Frazier, personal interview, 1978), Compensution is
paid for physical impairment without consideration of loss of earnings, However, where there
is o proven loss of esrnings, an award can be mude heyond the schedule. Complete loss of
hearing is rated at 52 weeks of compensation for one ear, or 200 weeks for hinaural loss, with
partinl loss caleulated on a proportional basia, The compensation rate for vach week for loss
of hearing and other disenses is coleulated at 66 2/3% of the weekly wage as of the date of the




scheduled award (73% for a person with one or more dependents), The maximum rate is now
$678 weekly, amounting to total masimum benefits of $135,0600 for 100% loss.

The Burean of Federsl Employees Compensation (FEC) within the Department of Labor
is responsible for investigating each claim, delermining whether an award is justified, and is-
suing a compensation order. Compromise agreements are not permitted. The employing
agency is not a party in an oceupational disense elaim, The injured employee submits a claim
1o the FEC accompanied by medieal evidence from Lis treating physician, and the FEC is
responsible for investigating the ¢laim and making a ruling on all evidenee, including facts
provided by the employer, The employer has no right to have the employee examined or to
have a hearing or appeal. The only way the employer ean question the employee’s evidence is
by presenting related facts to the FEC examiner. If the examiner hay questions about the
facts presented by the claimant and/or employer, a further investigation may result or the
case can be sent out for an independent medicsl opinion, Prior to the establishment of & cen-
tral processing unit for hearing loss clnimy, the FEC Hearing Loss Task Foree, few heating
logs claimy were fully documented.

In determining compensability the FEC examiner has two basic criterin:

—work exposure to noise exceeding 85 dBA. The program directives do net require a cer-
tain period of exposure or a time-weighted noise dose.

— Calculation of impairment by a formula using the nvernge hearing level at the frequen.
cies of 1,000, 2,000, and 3,000 Hz with o low fence at 25 dB (re: ANSI-1969).

The FEC is allowed 1o issue administrative provisions for awarding compensation without
consideration of normul rule-making procedures. Since the FEC program is funded by
gencral revenue, employers do not have standing to challenge sdministrative rules or awards
in individual cases, Exsminer's awprds can only be appealed by the employee to the
Employee Compenantion and Appeats Board {ECAB) within the Labor Depurtment. Thus,
interpretations {avorable to the employee are never challenged by an outside body. This
freedom from independent serutiny und rising federal employee awareness of occupational
hearing loss presented FEC with a number of insues it conld not handle adequately. Most of
the problems arose prior to 977, when clanims were being processed by FEC district offices
without specific guidelines or policy from the national office.

In the early 19608, there were few claims and the basis for compensation wus the 1959 AAGO
formula. However, in the late 1960s eluims volume incrensed and many more cuses of noise-
induced hearing loss were identified. In 1969, some Air Force employces suffering high fre-
quency hearing losses were transferred to other jobs as a resull of the Air Force's periodie
hearing tests. They filed claims but could not be compensated becanse their injury was not
severe enough using the 1959 AA0U formula. The FEC then issued a program directive chang-
ing the hearing lows imipairment framula to 25 dB {re: ANSI-1969) at 1,000, 2,000, and 4,000
Hz, The number und dollar volume of claims processed under this formula are not known,
However, the new formula substantiolly incrensed the number and sevetity of claims, in-
cluding muny previously noncompensable high-frequency hearing losses (GAO Audit, 1978).

448




In 1972, NIOSH published a document in which the avernge hearing level of 25 dB (re:
ANSI-1969) at 1,600, 2,000, and 3,000 Hz was recommended to be the beginning henchmark
for hearing impairment for speech (NIOSH, 1972). Soon after, in 1973, the FEC adopted the
NIOSH frequencies while retaining the rest of the 1959 AAQ0 formulu. This 1973 change is
still in effect,

The only other change since that date has been a reversal in the former FEC practice of
subtructing the 25 dB "low [ence” separately Irom the cluimants hearing levels at cach fre-
quency, instead of averaging the claimants hearing levels at these three frequencies before
substraction. The previously used subtraction methed was in conflict with the concept of the
three frequencies as n composite and interrelated mensure of hearing impairment. It also
resulted in compensating some claims where the three-frequency hearing level average was
less than 25 dB (re: ANSI=I1969}, but the loss at one or more of these frequencies was above 25
dB, The ehange back to subtraction of the “low fence™ from g three-frequency average was
done in response to GAO audit recommendations (to be discussed luter in this chapter).

Another problem is the procedure by which examiners investigate and process claims. The
FEC program directives require examiners to obtain a considerable amount of data from the
employee and the employer concerning causation and extent of impairment. Below is an ex-
ample {FEC Procedure Manual, 1973) of the data 1o be obtained Irom the employer belore
making a&n nward:

“a} employee's ecomplete work assignment record, work sites and laycut, noise
exposure, length of exposure time

b}sound level surveys of work area (should be made if none are available)
c) hearing conservation and noise control meussures taken

d) any other complaints of hearing problems from fellow employces

e} pre-employment and periodic medical exams and audiometrie tests

[} lst exposure of employee to noise

gl whether employee was removed from noise 16 hours before his hearing was
tested,

The employee is also required to provide a narrative description of noise exposure and an
audiogram.” In many cases, FEC district office examiners did not obtain or use this informa-
tion,

Pust Problems—Government Accounting Office Findings

The Government Accounting Office (GAO, 1978} audits mentioned earlier reviewed various
uspects of FEC compensation policies and procedures, particularly in the area of hearing
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loss, Specific eriticiams of FEC administration and recommendations for change were made
in 1 1978 GAO report.

Failure to determine the claimant’s noise exposure was one issue cited by the GAO in its
critical report 1o Congress. The FEC requires that the cluimant show neise levels of 85 dBA
or higher to establish work-related impairment, No exposure duration is specified, In most
cases, employing agencies provided information showing a range of noise levela for a job, but
data in some eases was not sufficient to show a time-weighted average or the actual noise dose
received by the claimant. In the GAO study of FEC claimy, the 50 cases from the FEC
Washington and facksonville offices were found to lack the time-weighted expesure informa-
tion needed 1o establish the 1otal noise dose received (e,g., that the employee has received
more than n full werkday equivalent dose at 85 dBA), In Son Francisco, where data on time-
weighted exposure was available, the auditors found only two of forty-eight compensated
cases where the employee had received less than an 85 dBA daily noise dose.

As mentioned above, audits of the FEC program found that in some past cases {Federal
Warker's Compensation Program, 1976}, an award was made without the required noise ex-
posure information in the file. In varions cases, employer-presented facts questioning the
claims were ignored. In one example provided by the Navy and cited by the GAO, the
employer presented evidence that the employee had no hazardous noise exposure, and was
hired with a monaural hearing impairment of 10% in 1905, with a 2,.5% increase in five years,
Although this information indicated o pre-employment loss, it was ignored. The employee’s
total impairment was then compensated. In unother case, a treining director, with no noise
exposure according to the employer’s records, was awarded $35,000 for a 52% loss.

Because agency examiners failed to require adequate documentation and question each
chim, a problem of claimant misrepresentation developed. Congressional committee hear-
ings reported that n government industrial hygienist and his supervisor collected awards of
$25,776 and $3,243, respectively. Medica! and lay opinion in the claim files indicated that
neither person hud any hearing losa {the hygienist's elnim was held in abeyance by OWCP for
four years, during which he picked up six cost-of-living adjustments).

As an outgrowth of the above-mentioned investigations, a Norfolk shipyard employee was
convicted of falsifying his responses to a hearing tewt presented as evidence for a compensa-
tion claim, The employee convicted received a 1% award and was later shown to have zero
loss, Six others with large awards and evidence that they misrepresented their losses are
awaiting trial (Norfolk Virginiz Filot, 1978). Because of the concern that some awards were
obtained under false prelenses, the FEC is retesting around 300 Norfolk claimants who
received lurge awards. If this turns up a substantial number of cases where present heuring
levels are better than hearing levels at the time of the award, the retesting will be expanded,

One of the main problems is that the FEC district office claims examiners relied almost en-
tirely on datn presented by the employee and his attorney. Becanse of case backlogs, itema
were rurely investigated and there was generally no personal contect with claimants,
employers, or medical personnel. The FEC's option of requesting an independent medical
evuluntion was rurely exercised und there was no policy on requiring special diagnostic tests in
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cases of discrepancies between audiograms. In one reported case, even after a university
speech and hearing center and an olologist both indicated that the audiograms were
unrelinble and the claimant was malingering (the sudiologist saw the employee com-
municating normally at a distance of five feet), he was awarded $44,000. In both the House
Government Operations Committee Hearings and the GAQ Report, these deficiencies were
discunsed, with recommendations for improved investigation and case preparation by the

agency.

One problem brought out by the House Committee hearings was the lack of special training
or qualifications for FEC examiners, even though examiner decisions are quasi-legal rulings
involving large monetary sums and unlikely to be appealed, The House hesrings cited the
promotion of clerical and secretarial personnel to examiner positions, use of lateral entry from
unrelated fields, and a policy of “on-the-job" training, rather than specific education in com-
pensation law, investigative technigues, and evalustion of evidence (Ilouse Hearings, 19701,
This method of selecting examiners resulted in problems with more complicated occupational

disease claims,

GAO Conclusions and Recommendations

In sddition to specific cases, the GAOQ report covered a number of general conclusions and
recommendations mentioned below:

1} The FEC modifications of the 1959 AAUQ hearing loss formula and adoption of the
NIOSH recommendations were critized, The GAO recommended that the FEC return
to the 1959 AAW formula.

2) The FEC standard for hazardous noise exposure of 85 dB did not specify the time-
weighted average or duration of exposure needed to produce a hearing loss. The GAO
noted that many of the case files did have enough information to judge whether the
NIOSH time-weighted average of 85 dBA for eight hours was exceeded. They reecom-
mended that the FEC employ the NIOSH standards for hazardous noise exposure in
determining work-relatedness of hearing loss.

3) In 20 out of 98 claima files, the GAO found evidence suggesting that the audiograms us-
ed for compensation did not reflect true hearing loss, The GAO cited lesser hearing im-

puirment found by university speech and hearing centers, as cpposed to private
otologists.

Evaluation of GAO Recommendutions
Coticerning the GAQO recommendations, some comments are in order;

—The GAC recommended the return to the 1959 AAOQ formula since it js the one “*used
most often in state worker's compensation programs” and by the *'Veteran's
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Adminimtraton,” GAOQ also criticized the FEC formula for being adopted without
*“wcientific study.’” As shown earlier in this report, only & minority of Statesuse the {959
AAO) formula. The States with the most claims use formulas with high lrequency com.
ponents. Also, even the AAOU has now revised its formula, as discussed in Chapter IV,

While the FEC formula may have been adopted without scientific study, the 1959 AAX
formula was adopted as an "interim’’ formula twenty years ago without any real em-
pirical study, As Chapter 1V discusses, 0 number of recent studies support the selection
of frequencies included in the FEC formula and demonstrate the inadequacy of the 1959
AAUQ formula which GAQ has recommended. Furthermore, AAO}'s new formula has
lens wuppurting technical evidence than does the formula now used by the FEC,

~—The GAO is probably correct in urging a Ume-weighted dose as a nofse expopure
guideline, rather than just including evidence that the worker was exposed 10 85 dBA or
higher. However, the GAQ recommendation tries to apply this too rigidly. As the
NIOSH document states, the 85 dBA figure for eight hours “permits . . . a certain
amount of hearing loss in a small percentage of workers over a working lifetime.” Since
workers compensation is set up to protect the most hypersensitive individual and not
just the average populntion, euch case must be evafuated individualily, There is evidence
that exposures to levels of TAdBA and nbove over & working lifetime will result in an in-
crease in the percentage of these workers who exceed the NIOSH hearing impairment
criterion compared to the non noise exposed population {Kryter, 1975). These petcen-
tuges incrense as the noise exposure levels incrense,

Also, the 85 dBA eight-hour dose involves continuous noise and does not consider situa-
tions involving impulse noise and whole body vibrution, which might substantially ag-
gravate a moderate exposure. In addition, the worker usually leaves the job or retires
hefore he files n claim, und is in no position 1o do professional nojse surveys ar produce
hard evidence of the exact noise levels he worked under during a 20-30 year period, since
this infarmation is usnally not available, Thus the worker's burden of proof of noise ex-
posure should not he excemsive, once he has shown evidence of working in a normally
noisy employment, in most high-claim States, the burden is on the employer to produce
evidence that noise levels were not hazurdous. Only then does the burden shift 1o the
worker. From a recent study by this researcher, most FEC claim files appear to have
enough noise exposure information to enable the examiner to make an informed deci-
sion,

—The GAO comments on audiometric testing are niore than met by present Hearing Loss
Tusk Foree procedures. It appears that in past cases studied by the GAQ, the problem
was niuch more a function of careless or out-of-date testing by medical professionals,
than in conscious malingering by claimants, A new FEC policy requires ench hearing
loss cluimunt to have a medicnl and audiometric exam at a clinic approved by the FEC
with a complete set of hearing tests based on the American Speech and Hearing Associa-
tion {ASHA} procedures, This is a thorougher medical and audiological workup than
that reqquired by almost any State.




Present FEC Progrum—Henring Loss Task Force

Because of the House Committer and GAO concerns, the FEC set up a special Hearing
Loss Task Force at the central office in March 1976, This Tusk Force was initially responsible
for adjudicating all unptocessed hearing loss claims for overlanded offices like Washington,
D.C. and New York. It has now been assigned all FEC loss cases.

The Task Farce began with six examiners and support staff, It has gradually added ex-
aminers and has set up an in-house medical unit, with an otologist as director supervising
three audiologists. The Tusk Force thoroughly reviews all cluims coming helore it, requests
needed evidence on noise exposure from employing agencies, and reviews the adequacy of
medical evidence (andiograms) presented to support each claim. As mentioned above, in all
ceses the Task Force sends claimants to elinjes it selects for an examination. Once the claim-
ant has completed all procedures, the ¢laim is reviewed and if it qualifies for an award, the
Task Force then issues a compensation order,

As seen in Table 5, since the Task Force was set up, it hashandled almost 7,000 cases, with
more than 7,500 still pending. The Tusk Force has rejected almost 50% of the claima fited.
The averuge awurd is ground $7,600, bused on a weekly compensation rate of $203.00. The
sverage 37.7 weeks of compensation awarded, amounts to a 19% hearing loss on & binaural
basis. FEC records also show that around 60% of the claimants have legal representation.
The average legal fee requested is $312, and the “reasonable and necessary’ fee awarded
after ugency review is $200.

FEC Deniuls

As part of thia research project, a study was done of a representative sample of claims pro-
cessed by the Task Force. The study included 150 approvals and 936 denials. As Table 6
shows, 540 of the 336 deniuls were due to a fnilure to meet the claimant’s burden of proof,
Other important reasons for denials were failuré to meet stututory filing requirements and
absence of a eompensable loss according to the uudiogram presented.

Following is n discussion of the various issues in claims denials partly based on decisions of
the appea) board. In some casens, the claims were otiginally processed by district offices and
may reflect less thorough procedures than the present Task Force,

Burden of Proof: The cloimant is required to prove his case under the FEC Act. Denials in
this category include principolly the following:

—failure to submit audiograms
—medical evidence of non-oecupational disease

-—no evidence of kazardous noise exposure.
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Table 5
Operations of Hearing Loss Task Force
March 1976—March 31, 1978

Claims Pending 7850 (as of 3/31/78)
Adjudicated 6,951
Approved 3,625
Rejected 3,328
Monaural Awards 007
Binaural Awards 2,954
Average Weekly Compensation Rate £ 204
Average No, Weeks 3.5
Average Total Award $7.655

Source: Hearing Loss Task Force Operations Report, March 31, 1978,

Table 6
Claims Denials
Federal Hearing Loss Task Force Case Files

Number of

Reason Denials
Failed to meet burden of proof 540
Audiogram fails to show compensuble loss 137

Failure to moke claim within statutory

tlime 100
Miscelluneous 9
Totul 036

Source niote: Tabulation of closed denials for selected offices from files of FEC Hearing
Loss Task Force in Washington, D.C. in March 1978,
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Muany claims were denied because the elaimant did not submit nn nediometrie test, In other
tases, there was medical evidence of non-occupational ear disease lotosclerosisd, or the ¢laim-
ant failed to prove exposure to noise Jevels of 85 dBA or above. The burden of proof category
also incliudes elaims that were suspended because the elaimant failed to respond to the agen-

ey's request for supporting evidenee,

The following are examples of coses from the Hearing Loss Task Foree files resulting in
burden of proof deniais,

Burden of Proof—Case Summaries*

"T'lhis 54-year old claimant filed for compensation in August of 1973, e was
employed in the Washington Navy Yard as a molder from 1948-54, and | year
in 1939, He was reinstated as 0 molder in the Research Lab from 1967 o
1974, He was exposed to electric furnaces, gas furnaces, sir hammers, air
chisels, ete., for an average of six honrs per day and up to Y5 dBA.

He states he has tinnitas gnd hay experieneed earaches oceasionally,

He was tested Tor hearing loss aapually, but was never isued ear protec-
tors. 1is latest audio in the records was dated in 1973, This shows a 35 dB
drop at 3k, 30 dB at 4k, and 40 dB at 0k. Normal hearing in the lows for the
left ear. The right ear s essentially normal, However, the claimant failed to
submit a medical report necording to the standurds of the filing office. He was
given 00 days to file such a report. He failed to do so,

Another case rejected for lack of proof s summarized:

This 55-year old claimant worked for the Boston Naval Shipyard as a
welder from 1942 1o 1973, He filed in 1975,

His job was not considered a noise-hazardous jub, hut he worked in close
proximity to drillers, chippers, etc., where noise levels rise as high as 124

dBA.

In 1975 the claimant was asked to submit factual information in support of
his ¢claim, "This information was submitted. In March 1976, the claimant was
usked to submit u medical report taudiogram and doctor's opinion as ta prob-
uble couse of loss). No reply was received. In September 1976, the office

*All cases summarized by Marilyn Nieder and Richard Ginnald from case files,
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agnin requested the information: again, no reply. On September 8, 1977, the
claimant was asked to submit time and factusl information. Finally, the at-
torney informed the office that the claimant had died in 1975, Therefore, no
compensation can be awarded to the surviving dependents becanse a medical
report, time and factual information can no longer be obtained.

Here it appears that the claim was one of many being submilted by an attorney on a mass
production basis, and it took two years for the attorney’s office to lenrn of the claimant's
death. Under present procedures, there is no claimant burden to present medical evidence
gince all clnimants are referred to an approved audiologist by the FEC.

Some of the more recent denials are due to claims submitted under the agency's 1969 for-
mula—25 dB (re; ANSI-1969) low fence, averaged at 1,000, 2,004, and 4,000 Hz—or the old
averaging method. These claims were then denied under more stringent existing criterion.
For example, one claim was submitted under the old averaging method but denied under the
new method:

A 59-year old claimant filed in November 1974, He was employed as a
machinist for 34 years at the Portsinowth Naval Shipyard. He was furnished

with earplugs in the 1960s and claims to have worn them at all times while at
waork,

He was exposed to pneumatic tools; chipping hammers, scaling hammers,
riveters, ete, (100-130 dBA).

He was tested in 1975;

Frequencies (Hz)

S0 1,000 2,000 3,000 4,000
Right ear (dB) 10 10 20 % 55
Left ear (dB) 10 10 15 40 55

Under the rule in eflect before 1977, the 25 dB fence would be subtracted from each fre-
guency for ench ear and if any frequency was above 25 dI, there woutld be some award (e.g.,
in this case the left enr hearing leve] of 40 AB at 3,000 Hz would amount to a binaural loss of
2.5 weeks of bingural loss, or $500-600). Under the AMA method of avernging the three fre-
quencies before deducting the fence, more acute hearing in lower frequencies bulances off the
one frequency ubove 25 dB and results in noncompensable hearing levels of less than 25 dB in
each ear.

Statute of Limitations: The FEC statutory time limits were more strict than most States
until 1974, The pre-1974 FEC provisions applied to injuries or ilness occurring prior to
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September 7, 1974 {(for hearing loss, the date of injury is the dute of last expasure to the noise
before termination or transfer to non-noisy emuployment). This law nllowed the claimant one
yeur to file & claim from the date the employee had reasonable knowledge thut he was suffer-
ing a work related hearing loss. The agency eouldl waive the time limit up to a maximum of
five years from the date of injury. However, this was limited muinly to cases where the
employer did not know that hearing loss was compensable and did not inform the employee.
Where the employer didn’t tell the employee but knew the hearing Joss was compensable, the
Act makes the employee responsible for knowing his rights end asking the employer (Frazier,
19781

For injuries occurring after September 7, 1974, there is no time limit for filing, if the
employee notifies the employing agency of his work-related loss within 30 days after becom-
ing aware himsell. Otherwise, the filing limit is three years, The pre-1974 statute of limitation
was quite severe, but the new requirement is much less restrietive than most State programa,

It one recent Employee Compensation Appeals Bourd (ECAB) ruling, the effect of the old
time limit is seen clearly. A shipyard rigger filed a written claim with the FEC, and in written
information requested by the agency, stated that he “first noticed a loss of hearing™ and
“found it difficult to hear approximately in the year of 1970and 1971." He stated that he was
given car plugs “in 1960" and assumed that they were issued “'because the nature of my job
was noise-related.” He also stated * . . . after a period of time on the job, the excessive noise

began to affect my hearing,”

He wan retired on disability in 1973, and filed his hearing loss claim in 1976, He explained
that he didn't file within one year of retirement because “I wasn't aware that I could file a
claim.” The FEC denied his claim on the ground of the one year time limit, ‘The Board, in
upholding the FEC, stated that “the claimant was aware or should reasonably have been
aware of his hearing loss and ita possible relationship to his job not later than March 15, 1973,
the date of his retirement . . . " The claimant’s only excuse was “'that he was not aware that
he could file a claim for hearing loss . . . According to the Board, this type of excuse is unac-
ceptable as sulficient couse or reason to file intime™ {Alonzo Small and Charleston Naval

Shipyuard, 1978).

In one case nn employee had a 30-40% loss established by Navy audiograma while at work
{Sammie Berman and Nuval Air Station, 1978). In his written submission he admitted that
he knew of the work-related nature of his loss. He explained his failure to file a claim until
two years after his 1973 retirement hecsuse 1 was not told or aware thut [ was etigible to file
for my hearing.” Again the Bonrd found that lack of knowledge is not sufficient cause for an

extiension.

Interestingly, in many cases where the employee submits the kind of written submission
above, he is not represented by counsel and is trying to give specific facts which might prove
his exposure 1o hazardous noise. His own statements then become the basis for deninl. In
cases where employees are represented by an experienced attorney, the written statentents in
the file appeared to include “boilerplate™ lungunge for the purpose of assuring that the statute
of limitations is met, For example: "1 did not know the loss of hearing I had was due to my

P
occupation.
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Non-occuputional Loss: Another major reason for denial of claims is loss which was present
prior to federal employment, occurred after termination, or was caused by ear disease or by
some other non-occupational factor. In one case, the employee retired on disability in 1973,
and submitted a 1975 audiogram showing s 10% bilateral hearing loss which the doctor at-
tributed to “canse undetermined.” The office reviewed the file and granted the claimant a
10% award, The claimant was not satisfied and went to another otologist, who obtained an
sudiogram showing a 21% loss in 1976. The office refused to increase his nward on grounds
that his noise exposure ceased in 1973 and any further loss was non-necupational. The deci-
sion was upheld by the ECAB (Sabatini and Philudelphia Navy Yard, 1978),

In another case, a Navy operating engineer employed from 1966 to 1972 submitted a 1975
audiogram showing a severe hearing loss in each ear, which the doctor felt was “job-related.”
The FEC olfice found a 1960 audiogram showing a severe loss in his right ear prior to
emplayment, It also found that according to the 1960 audiogram, & second test in 1972, and a
new examination ordered in 1977, the cluimant had no loss in his left ear, The FEC selected
the latest audiogrum and denied the claim, on grounds that the right ear loss was present
prior to employment, This decision was upheld on appeal (Moore and Philadelphis Navy

Yard, 1978),

Even when there is evidence of non-occupational loss, if the office grunts the claim there is
no appeal, except by the claimant, For example, an FBI agent with a long history of middle
ear disease and major ear surgery {iled a claim. His sudiogram showed no loss in the right ear
and a 33% loss in the left ear. In spite of his doctot’s statement relating the loss to “middle
car disense,” the FEC medical advisor approved the monuural award, The claimant ap-
pealed the cuse for o binaural award, The Appeals Board recognized that the evidence in-
dicated his loss was caused by middle ear discase, but could not rule on the issue. As the Ap-
peals Board said;

. + . the case record contains substantial medical evidence that the applicant’s
hearing impairment was caused by his middle ear disense. However, the Of-
fice granted him a schedule award, so that the only question here involved is
whether he had a greater hearing loss than that found by the Office (Chap-
man and FBI, San Antania, 1978,

Questions Concerning the Hearing Loss Formula: Various decisions of the Appeals Board
have upheld the right of the FEC to use the present NIOSH standard for its compensation
formula. The revised FEC uveraging formulu for caleulating loss has been upheld even for
cases initially submitted under the old method (Beggs, 1977).

Study of FEC Heuring Loss Task Force Cliims Approvals

As mentioned earlier, o study was made of 150 recently spproved claims from the Hearing
Loss Tusk Force files, Claims were reviewed from all district offices under the task [orce.
Table 7 shows 4 summary of data from those 150 cases. Employees had a mean age of alinost
54 years, with upproximately 20 years of exposure to hszardous noise, and the same period of
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Table 7
Profile of FEC Approved Hearing Loss Claims Closed July, 1978~—March, 1978
Study of Hearing Loss Task Force Files

Number of Claims Studied 150
Mean Age (At Time of Close) 53.8
Mean Number of Years Employed in Noisy Employment 20.3
Mean Number of Years Employed by Federul Government 0.5
Mecan Weeks Compensation Received 28.9
Mean Benefits $4,578.00
Mean Audiometric Hearing Levels in
Readings dB
{re: ANSI-1969)
Right Ear
500 Hertz LY
1000 23.5
2000 33.2
Jeoo 511
4000 59.4
Lelt Ear
500 Hertz 216
1000 23.0
2000 33.9
Jooo 52.2
4000 60.0

Source: Computer study of 150 FEC claims from Hearing Loss Task Force {iles,
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employment with the federul government. In this study the mean number of weeks compen-
sation was approximately 29, equivalent to more than 14% binaural loss, with average

benefits of $4,578,

The audiometric sverages in Table 7 show that the average hearing levels for the FEC
claimants exceed the 1959 AAOO hearing impairment criterion. Thus, many of the claims
should have been compensable even using the AAOO formula. However, since the average
audiometric rendings at 3 KHz were over 50 dB, the size of the hearing impairment using the
NIOSH criterion was substantinlly larger than wounld have been obtained using the 1959

AAQQ criterion,

The average claim in the pilot study was substantinlly smaller than the average elaim of
around $7,600 found in the GAO study and FEC compensation records over the past two
yeurs. In part, the results of this small investigation may show more conservative audiometric
findings, and greater agency scrutiny of large claims by the Task Force. For exumple, FEC
records show that in the month of March 1978, 380 hearing loss claims were handled, of
which almost T0% were rejected, far above the overall 48% rejection rate of the Task Force.

In the pilot investigation conducted for this report, a gradunte pudiologist examined the
claims and noted cuses where audiograms appeared to be unreliable or insufficient to make a
valid award, In most cases, the record of hearing levels and noise exposure was complete, Out
of 150 cases, only nine cases had somewhat questionable andiograms. In every cass but one,
the claimanis were sent for additional exams by the FEC until discrepancies were resolved.
In the single exception, u cluim was filed by & shipyard worker in 1971, and he was sent for
two tests in 1972 and 1974. Because of the discrepancies between exams, the doctor from the
Hearing Loss Task Force ordered another audiogram, Before the claimant went for another
test, he died, The widow pursued the claim and was awarded $17,000, in spite of the fact that
the case was unresolved as to the precise hearing level of the claimant. In o few other coses,
our resenrcher noted, even though claimants were sent for other tests, the audiologist did not
perform all the standard tests, e.g., speech reception threshold and speech discrimination, or
failed to do any one of several tests commonly used to counter possible malingering, The 150
cases investignted for this report were processed prior to the Task Force hiring of three
sudiologists in April 1978, One duty of the audiologists is to prescribe dingnostic testing prac-
tices for such purposes,

Possible Influence of Hearing Conservation in Cleimy Activity:

Another point examined in this Study is the extent {o which the employing agency provided
records of hearing exams and hearing protection worn, As Tuble B shows, over 70% of the up-
proved cluims were from shipyard workers. Around 75% of these cluims had employer audio-
grams in the file. Almont as high o percentage had worn hearing protection for at least some
time prior to the claim. Over 80% of air base workers (the next largest group) showed hearing
exams aad proof of hearing protection worn at work. This is an exumple of the variety of
employer/employee information available from which to document the validity of o claim,
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Tuble 8
Federal Hearing Loss Claims by Occupation and
Employer Hearing Conservation Programs

Employer Hearing Exams Hearing Protection Worn
Occupation Yes No Total Yes No Total
Shipbuilding B2 28 110 75 36 L1}
Air Base
Workers 2] 3 24 20 4 24
Treasury Agents ] i 2 1 1 2
Other 14 3 13 9 4 13
TOTAL 114 35 149 105 45 130

Interestingly, the study data shows that the 114 claims with employer hearing testa in the
file averaged $4,232, whereas the 35 claims with no employer hearing information averaged
$5,617, For ench age group, the cloims with no employer test information averaged uround
20% higher, with a major difference for the small number of cluima approved for employees
under 40 years. For the cluims filed by employees under 40 years the three without employer
hearing tests averaged $71,000, while the five with employer tests averuged 85,400, Inter-
pretntion of these figures is difficult without looking further into the cases.

In part, these limited results may mean that the employers who have hearing conservation
progrums and do sudiometric testing are also reducing the noise exposure and eventual hear-
ing loss of exposed employees through henting protection, job transfer, and noise control, It
might also meun that employer hearing tests in the file give the FEC u better baria for
evaluating the employee's medical information and in some cases allow rejection of exag-
gerated claims,
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Longshure and Harbor Workers Program

The other federal compensation program is under the Longshare and Harbor Workers
Compensation Act. This program is also under the Office of Warkers Compensation Pro-
grams {OWCP) and covers longshoremen, maritime workers, and private shipyard workers,
In contrast 10 the FEC program it is an adversary program, where covered employers must
either have compensaiion insurance or meet standards of self-insurance, The employer is a
party to every claim. The Longshore program has higher benefits and less restrictive stan-
dards than most State programs. Employee choice of physician, more adequate impairment
standards and definitions of disability are examples. However, the employee must still prove
his claim. The employer has a right 1o controvert the claim, have a formal hearing, and 10
present related evidence. The employer does not have a right to have the employee examined
by hia physician, although the OWCP may have the elaimant examined by an independent
specialist of their choice.

In terms of hearing loss criterion, the Longshore program once used the 1947 AMA for-
mula (weighted average of 500, 1,000, 2,000, 4,000 Hz), which was revoked in 1961 and
replaced by the 1959 AAOO formula, While the 1947 AMA formuzla was officially in effect
until 1976, the Longshore program was affected by the changes going on in the FEC pro-
gram. In contrast to central office policy, it was found in 1976 that nine out of 14 District Of-
fices of the Longshore program were using the NIOSH formula adopted by the FEC (GAO
Audit 1978; and Shelton vs. Washington Post Co., 1977). An example of a lack of agreed
standards is shown in one case where an Administrative Law Judge, hearing a private
shipyard cuse, ruled that it was proper for the District Office to apply the State standard, in
this case Californin's four-frequency standard (Robinson vs. Bethlehem Steel, 1976), The
Benefit Review Bourd (BRBI responsible for longshore appeals upheld the judge, commen-
ting that there was no legal provision or administrative rule fixing the hearing loss stundurd to
be used. In December, 1976, the OWCP issued o bulletin (LHIWCA Bulletin, 1976) for the
Longshore progrum, directing district offices to use the NIOSH formuls in determining hear-
ing impairment, This guideline was issued without usual rule-making procedures, and was
opposed by the Americun Mutual Insurance Alliance, which had been strongly objecting 1o
the federal policies on hearing loss compensation,

The N10OSH formulu was used informally by District Offices and has been applied in many
ugreed settlements snd compromises. However, in the latest precedent-setting award, the
BRB upheld an Administrative Law Judge who used the 1959 AAQO criteria in awarding a
WWashington Post pressman’s cluim. In this decision (Shelton vs. Wushingten Post Co.,
1977), the BRB chided the OWCP for not estublishing u formula in accordance with the
rulemaking process under Jaw and suggested thut the OWCP Director “'conduct hearings
und/or invite comments in respense to propesed regulations” snd “provide an opportunity
for ull interested parties™ to purticipate in developing an appropriste standard, The BRD
threatened to do this itsell in “an approprivte future case™ if the Director failed to
“promptly” curry out its instruction. In a later JFashington Post case, the Administrative
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Law Judge reviewed severnl alternative formulas and finally issued the claimant an award lor
a 40% loss, two percent in excess of the loss shown according to the NIOSH formula. This
case is on appeal to the BRB (Swift vs. Washington Post Co., 1978),
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CHAPTER VI —- COMPARISON OF FEDERAL AND WISCONSIN CLAIMS

In order to better understand the differences between resulting cleims awards at the federal
level and in a major State program, similar data were coded and tabulated from 431 Wiscon-
sin claims from 1975-77 and the 150 federal ¢laims mentioned earlier. The Wisconsin claims
{ltustrate a typical adversary system with s two-month waiting period helding most claims
until retirement, compared to the FEC program where claims can be filed at any time. There
is also a comparison between four formulas: the NIOSII formula used by the FEC; the 1979
AAOO formula; the 1959 AAOQ formula which was used by Wisconnin until late 1975; and
the CHABA criterion {1,000, 2,000, and 3,000 Hz at 35 dB (re; ANSI-1969) adopted by
Wisconsin in September, 1975, which is presently in effect.

Table 9 shows a breskdown of 164 Wisconsin claims paid under the AAQO formula and
237 paid under the CHABA formula. The average percentuge losses gre very similar for both
formulas. This has been confirmed in a study conducted by Dr. Larry Royster of North
Carolina State University (1978} analyzing the audiometric records of over 10,000 workers ex-
posed to noise. He determined that the 1959 AAOO formula produced a comparable number
of cluims to one where 0 34 dB {re: ANSI-1969) low fence was used averaged at 1,000, 2,000,

and 3,000 Hz.

The average luss for both the AAOQ and the CHABA group in the present study is approx-
imately 17-19 percent, based on 8 maximum of 216 weeks of benefits and around $14,000 in
total payment for total binaural loss, The average payment of $2,393 for the CHABA group is
npproximately 6% higher thun the average payment of §2,246 for the AAOQ group. This
shows that the addition of the 3,000 Hz frequency and elimination of 500 Hz in the CHABA
formula is almost completely offset by the increase in the low fence of beginning impairment
from 25 dB to 35 dB (re: ANSI-1969], so that in effect, compensation costs remin almost the
same. This of course is what the Navy requested when it contracted with the CHABA group
to develop this formula, The speech discrimination and speech reception scores in Table 9
show that the Wisconsin clnimants were suffering sizuble handicaps in communication. On
the average, claimants scored only 65% in speech discrimination testing and had speech
reception thresholds of 40 @B or greater, far below normal performance,

"Table 10 shows Wisconsin claims by type of settlement and test results. The duta indieate
that many hearing loss claims are paid without litigation. Out of 425 cases where data were
available, only 58, or 14%, went to a heuring and award, Around 29% were puid without
cotitest by the employer, and snother 39% were paid upon the filing of u petition for hearing
by the claimant. In these lutter cases, there was no hearing and the cases were settled by a
simple stipulation of fact by the two parties, Around 18% were compromise seitlements,

In several tables, we can compare Wisconsin and federnl claims. Table 11 shows the age
breakdown of both groups.
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Table 9
Comparison of Wisconsin Hearing Loss Claims Under 1959 AAOO and
CHABA Criterion 1975-1977

Category Old Formula {AAQO) New Formnula (CHABA}  Total
No of Claims 164 237 401
Mean No. of Wks 36.4 19.6 26.6
Compensation
Meun Benefita $2,246.00 $2,395.00 $2,334.00

Menn Audiometric Findings - Hearing Levels in dB {Re; ANSI-1969)

LE . 500 Hz 28.6 27.4 27.9
1600 37.6 34.0 35.5
2000 57.0 53.9 55.2
3000 67,7 66.1 66.7

RE . 500 Hz 2.5 27.8 28.5
1000 38.8 34.0 36.0
2000 55.8 517 3.4
3000 66.5 64.6 63.3

Mean Speech Discrimination Scores |in percent correct response)

RE 65.0 66.5 63.9
LE 63.5 64.4 64.0

Mean Speech Reception Thresholds {in dB)

RE 43.2 40.4 41.5
LE 43.6 2.4 42.9

Source: Computer study of Wisconsin Claims. 1959 AAOO formula used until September 11,
1975 when new rule providing for CHABA recommendation went into effect, See

Table 4 for discussion of formulus.
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Table 10
Wisconsin Hearing Loss Claims Closed, 1975.77
By Settlement Type and Claim Characteristics

Hearing
Category Uncontested  Stipulation Compromise Award
Number of claims 121 166 BU 3t
Mean Benefit $2.235.400 $2.880,00 $2.403,00 $2, 14,00
Mean Audiometric Findings - Hearing Levels in dB (Re: ANSI-1960)
LE - 500 Ha k] anl 315 0.3
1000 3T 35,2 Ju.4 6.0
2000 ot .l EERY 2.0
Juon 670 0.t 0.5 (1
RE - 50 Hz M2 RERY 3l 2.5
laoe 0.5 Jo.0 0.4 KX
2000 il a4 ot >
3000 0.2 05.2 i1 0
Mean Speech Discrimination Scores {in percent correct responsel
RE 0.0 [4.{9% [\WRH 028
LE 6.1 b3.0 0.2 b
Mean Speech Reception Thresholds tin dB)
RE 4.3 2.5 439 H).9
LE 424 43.0 434 43.0

Soutree: Computer study of Wisconsin Claims,

Total

125

$2,518.00

8.2
6.0
3.3
[P

8.8
36.5
538

03,5

03.0
03.7




—As shown, over two-thirds of Wisconsin claimants are over 6l years old, compnared to
20% of the lederal claimants. Twenty-nine percent of lederal ¢laimants are under 30 as com-
pared ta Y% for Wisconsin. The federp) employees are filing at a much younger age than the
Wisconsin claimants, This is probably a direct outgrowth of the twe month waiting period in
Wisconsin,

—Table 12 compares the audiometric readings of Wiseonsin and federal claimants, at
1,000, 2,000, and 3,000 Hz. The Wisconsin cases have by far the most severe losses, with
three-quarters or more exceeding 40 dB hearing levels {re: ANSI-1969), compared ta approx-
imately 30% of federal claimants, Similarly, only 6% of the federal claimants have hearing
levels poorer than 56 dB in either car, whereas, 33% of the Wisconsin elaimants have signifi-
cant hearing losses ol this magnitude, This reflects the lact that under the FEC formula
federal claimants can file when they sulfer beginning impairment, while Wisconsin
claimants, because of the CHABA formnla and the two-month rule, can [ile only after they
have developed a fairly severe loss.

It might be theorized that the Wisconsin impairment criterion and waiting period may ac-
count for the more severe losses and the reduced likelihood of employers implementing
strieter noise control measures and administering stricler hearing conservation programs.
The employer does not feel the costs of compensation untii the employee retires which in
Wisconsin is usually after the age of 60, At the lederal level the costs are reslized sooner. The
Wisconsin formuia allows more severe hearing loss before the worker is eligible to file.

Some claimants in both systems have hearing levels below 25 dB (re: ANS1-1969), The
percentuge of federal claima with losses under 25 dB ire: ANSI-1969) is approximately twice
the percentage of Wisconsin cluims due to the old FEC averaging formula and.large dif-
ferences betwern ears (where the better ear might have an HL under 25 dB) for both Wiscon-
sin and Federal claims,

~—Tuble 13 shows sudiomelric readings at 500, 1,000, and 2,000 Hz.Once again the Table
Hlustrates the poorer hearing levels of Wisconsin claimants versus federal claimants. Also, it
may demonstrate that many federal workers are filing cluims for mild to moderate high fre-
queney losses, whereas the Wisconsin worker usually cannot file uniesa the high frequency
toss is more severe, If these lederal employees were to file under the 1959 AAQO criteria,
many would probably not be eligible for compensation,

—Tuble 14 shows differences in dollar benefits. The maximum allowable benefit in the
federnl government for hearing loss compensation is $135,000 compurad to $14,000 in
Wisconsin, a ratio of almost 10 to 1. Becnuse of the difference in benefit rutes, even though
the Wirconsin average impuirment is more severe, the avernge claim is much smaller, Half
the Wisconsin claimants receive less than $2,000, and 92% lesa than §5,000, On the other
hand, almost W% of FEC claimants received over 85,000, and 12%were awarded over
$10,000. Only one-half of one percent of Wisconsin elnimants received over $10,000. This
brief averview dramatizes the substantial monetary inequities in two dilferent compensation

sysiems,
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Table 11
Comparison of Claimant Age for Wisconsin nd
Federal Hearing Loss Claims

Age Groups Federal Wisconsin
Number Percent Number Percent
Under 40 years 8 5 9 2
41 - 50 35 24 32 7
51 - 60 il 51 105 2
over 6() M 20 250 07
TOTAL 150 1t 416 100

Source: Computer study of FEC and Wisconsin clpims
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Table 12
Comparison of the Severity of Federal and Wisconsin Hearing Loss Claima
For Selected Frequencies: 1,000, 2,000, 3,000 Hz

Federal
Right Ear Left Ear
Number Percent Number Percent
Total Claims 150 100% 150 100%
Mean Hearing Level in dB
{re: ANSI-1969)
Less than 25 dB 30 20 24 16
26 - 40 dB 79 53 79 53
41 - 55 dB 32 21 40 27
56 - 75 dB 7 5 7 4
76 - 99 dB 2 1 V] 0
Wiscansin
Right Ear Left Ear
Number Percent Number Percent
Total Claims 431 100% 431 100%
Mean Hearing Level in dB
{re: ANSI-1969)
Less than 25 dB 39 9 35 8
26 - 40 dB Y 16 5] 12
41 -55dB 191 414 202 47
56 - 715 dB 121 28 128 30
76 -99 dB 11 3 15 3

Source Nate;: Mean Heuring Levels are averaging of the 1,000, 2,000, and 3,000 Hz fre-
quencies, Data are coded from Wisconsin and Federal hearing loss claims,
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Table 13

Comparison of the Severity of Federal and Wisconsin Hearing Loss Claims
Using Average of 500, 1,000, and 2,i0% Hz Hearing Levels

Total Claims

Menn Hearing Level in dB
(re: ANSI-1969)

Less than 25 dB

26-40 dB

41 - 55 dB

56-75dB

76 - 99 dB

Tota! Claims

Mean Hearing Level in dB
(re: ANSI-1969}

Less than 25 dB

26 - 40 dB

41 - 55 dB

56 - 75 dB

76 - 99 dB

Federal
Right Ear Left Ear
Number Percent Number Percent
150 100% 150 100%
93 62 83 55
42 28 53 35
12 8 11 8
1 1 3 2
2 1 0 0
Wisconsin
Right Ear Left Ear
Number Percent Number Percent
431 100% 431 100%
39 9 72 17
69 16 182 42
19 44 131 30
121 28 43 10
11 3 3 1

Source Note: Duta are coded from Wisconsin and Federal hearing loss cluims,




Table 14
Comparison of Dollar Benelits For
Wisconsin and Federal Hearing Loss Claims

Wisconuin Federal
Dollars in No. of No. of
Benefits Claims Percent Cloims Percent
$2,000 and less 212 49.2 57 38.0
$2,001 - 5,000 185 2.9 34 2.7
$5,001 - 16,000 32 ot 4l 73
$i0,001 - 20,000 1 3 o 0.7
$20,000 - 40,000 I 2 2 1.3
TOTAL 43 oo.¢ {50 100.0

Source:  Duata coded from study of Wisconsin and FEC-approved cluims.
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—Table 15 shows the average percentage impairment and the apdiometric hearing losses
for Wisconsin claime caleulated nccording to the four main formulas, There is litile difference
between the percentage losses using either the 1959 AAG) and CHABA formulas, but the
NIOSH formula resnlts in o mean percentage lows of approximately 37%, or 12.13% higher
than the other formulas would yield, The 1979 AAX formula results in a 7% increase in
percentage loss over the 1959 AAW) formula, even though it ia still 6% below the percentage
impuirment computed using the NIOSH criterion,




Table 15
Comparison of Mean Hearing Loss for Wisconsin
Hearing Loss Claima, 1975-77, By Formula Used

Compensation Formula Used
Category Old (AAC)) New (CHABA) Total

Number of Cluims* 164 237 401

Mean Hearing Levels in dB
{re: ANS1-1969)

‘59 AAQO - L Ear 40.4 376 38.7
‘59 AA0D - R Ear sL.u 4.1 49.3
NIOSH - L Ear Sl 59.8 50.5
NIOSH - R Ear 51.0 48.1 49.3
‘719 AAO) - L Ear 47.7 454 40.3
“19 AAQO - R Ear 47.6 44.5 45,9

Mean Hypothetical Binaural
Hearing Loss {In Percent)

‘59 AAQD 25.5% 22.8% 23.9%
NIOSH 39.1% 35.1% 36.8%
CHABA 28.1% 23.5% 25.4%
‘19 AAOC 33.1% 29.6% 31.0%

*AMA = 500 + 1K + 2K/3 - 25 for each ear; better ear correction of 5/1; each 1 dB loss
= 1.5%
NIOSH = 1K 4 2K + 3K/3 - 25 db for each ear; better ear correction of 5/1; each 1 4B
lows = 1.5%
CHABA = 1K + 2K + 3K/3 - 35 for each ear; better ear correction of 4/1; each 1 dB loss
=  175%

Source: Computer study of Wisconsin and FEC claims,

T4




s

T L B A TE R N et e Aa ] £ e TR Alamidh © aiaeene s e an

CHAPTER VII — CONCLUSIONS AND RECOMMENDATIONS
Study Conclusions

T'his report has examined individual State and federal hearing loss compensation programs
and claims aetivity, The scientific information on various key hearing loss compensation rules
has been reviewed, Finally, o specific study was made of Wisconsin and FEC claims,

A number of conclusions ean be drawn:

1) Since the first cluims for acenpational hearing loss were brought 30 years ago, eligibility
for hearing loss compensation has expunded considerably and cluims have inerensed.,
However. the great majority of claims puid are from just two States, California and New
Jersey, and the Federal Employee Compensation (FECH program,

2) Only nine States compensate more than a token number of claims. These states include
less than 30% of all manufacturing workers. Hearing loss is non-compensable in nine
other States with 29% of the industrial workers, ‘Thirty-two States with around 41% of
the U. S. manufacturing employment compensate few or no elaims. Thus 70% of the
country's most severely noise-exposed workers live in States where heuring loss compen-
sution is not normally paid,

3} The major obstacle to hearing loss compensation in nine States is the requirement to
prove economic loss or 1otal impairment. S8ince most hearing-impaired workers contintte
on their jobs without direct wuge loss and since present hearing formulus set total im-
pairment at a level almost never reached (92 dB re; ANSI-1969), no one qualifies for
compensation,

41 1n the Stutes in which hearing loss is legaily compensable but there are few or no claims,
the factors which limit claims are more complex. In some cases, the States have special
statutes with six-month waiting periods, restrictive hearing loss formulas, a difficult
burden of proving noise exposure, and deductions for nging. These all combine to make
the filing of claims difficult. Short filing time limits and employer choice of physician ure
other negative features,

51 The nine States which compensate the most hearing loss claims differ from the Jow-
claim States in major ways. They generally have hearing loss formulas which include &
high frequency element, they sllow employee choice of physiciun and their filing time
limits are usnally less restrictive, Only two of these States have o hearing loss waiting
period.

0) 'The FEC program has experienced rapid growth in elaims for many of the same reasons
as the California and New Jersey programs. They have used o formula compensating
high-frequency loss, they have no statutory waiting period, and they allow employee
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choice of physician, A further factor ie that the FEC program is u non-adversary system
where employera have no role in defending themselves against claims and the agency has
wide discretion in what evidence to accept and the extent of investigation of the claim.
Because FEC procedures were reviewed and criticized by the GAO snd Congressional
committees, a Hearing Loss Task Force was set up to handle hearing loss cases. While
they are using the snme compensation criterion, there is o more thorough investigation
and medical review of all claims. The rejection rate is now running at 50-70% and the
number of cluims paid haw slowed down, though new claims are still at a fairly high
level.

71 ‘The annual number of claime paid is now around 6,000 for all State programs and over
2,000 for the two federa]l programs. This figure is still considerably below the peak
potentinl, even by conservative estimates. ‘The rise should continue in the State pro-
grams, with increases in worker awareness and State reforms which allow easier filing.
The tederal claims are closer to their peak. This is due to tighter administration, more
emiployer attention to noise control and hearing conservation and decreasing federal
shipyard employment. In Chapter 1I, a 10-year estimate of claims shows State cleims
rising to 16,000 and federal claims to 6,000 by 1987, The 10 year totals are 107,000
claime for the States and 40,000 claims for the federal sector,

8) In onr prajections of claims growth, annual benefits are estimated to rise from $13
miltion in 1977 for State programs to $66 million in 1987. For federal programs the rise
is from $18 million to $90 million. At a minimum, cumulative benefits are projected to
be more than $835 million over the next ten years, However, the 1977 total State claims
benefit figure of $13 million for hearing impairment is only two to three tenths (.2 10 .3)
of one percent of all worker'’s compensation cash benefits of around $6 billion, a minute
foctor in worker's compensation costs,

9| The study's review of scientific evidence indicates that the States which have adopted
high frequency formulns including at least 3,000 Hz are much more in line with current
research than the 1959 AAQO formula. Although the AAQQ recently revised their for-
muls to include 3000 Hz, the NIOSH criterion has more supportive evidence in
representing the actual hearing handicap. Other program features which ure not sup-
poried by scientific evidence sre the lengthy waiting periods for some States und the ag-
ing correction used by a few States,

10) A comparison of Wisconsin und Federal claims showed that Wisconsin claimants are
older than federal claimants and have much lower hearing levels, but receive only half
the average benefits. The study also showed that the CHABA formula produced almost
the same average benefits as the 1959 AAQO formula, The NIQOSH and the new 1979
AAOQO formula result in substantinlly higher percentages of hearing loss than the 1959
AAOO formula,

11) In a sumple of federal claimant records, the average claims award was shown to be
reduced by 20% where employer heuring conservation/hearing test records were
availuble. Hearing conservation programs may be responsible for this difference.
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Recommendations

Worker™s compensation must be more responsive to the hearing-impaired worker, Approx-
imately 15 million Americans are exposed 1o huzardons noise levels at work, yet over T0% of
them have no effective righty to hearing loss ecompensation due to restrictive State laws and
rulos,

Compensution is not only just but is a polentinlly important economic incentive for
employers to control workplaee noise. The cost of hearing loss compensation and the fear of
futyre increases shonld enconrpge emplayers to introdice noise contral and hearing conserva-
tioge programs, However, as long as heating loss compensation represents only .3 of 1 percent
of totad worker’s compensntion costs and does not affect most employers, this ineentive effect
will not be important,

‘Fo overcome the above limitations, there is an urgent need to adopt eompensation rules
and palicies which reflect current reseacch and do not discourage rightful claims. Some of the
following recommendedations should be given serious consideration,

1. A hearing loss formula which considers high frequency loss (3,000 Hz and 4,000 Hz),
The 18 States presently using the 1959 AAQO formula should eonsider at a minimum, adopt-
ing the revised 1979 AAQO formuls. The new AAOO formuls is o long overdue step in the
right ditection, but there is evidence that the NIOSH formula more adequately reflects the
degree of impairment experienced by the EBearing impaired,

2, The high fence of 92 dB (re: ANSI-1969) now in use is too high and should be lowered
1o reflect the point at which practical hearing ability is lost for adequate speech communica-
tion,

3. The helter eur correction of 5/1 has no empirical jusiification. An equal weight for each
ear muy be more appropriate unless some justification for the 3/ correction can be provided.

4, Attention should he given to discontinuing the practice of correcting for aging, Most
watkers suffer the largest component of their hearing impairment duriog the first ten years of
their work exposure to huzardous noise levels. Penalizing these claimants at the time of retire-
ment will not make up nor correel for their reduced hearing sensitivity over the previous
20-30 years.

5. Lengihy waiting periods (2 mo., 6 mo.) under various Stute Juws are unjustified if the
concern is contaminntion by a temporary threshold shift. ‘The time away from noise
necessary to eliminate temporary threshold shift should be approximately 2 weeks.

6. Short filing time limits in many States are frequently used to bur otherwise rightful
claims, To uvoid this, States should consider eliminating statutes of limitations, including
minimum and maximum exposure requirements for hearing loss {and other occupational
disenses), where the ¢laim is otherwise proven, There should be a requirement of perhaps 1-2
years 1o begin the claim, but only after the worker has been informed by a qualified person,
both of his hearing impairment and his specific duties and claim rights under the compensa-
tion law,
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7. States shoukl consider giving compensation claimants the full right to choose their
treating physician/  nudiologist from any  licensed professional in the state, Licensed
audiplogists should have the same right to present testimony and evaluate the worker's hear-
ing impairment as a physician, In general, audiologists have more reliable testing facilities to
conduiet the necessary dingnostic tests and better understand noise induced hearing impair-
menl. In the case of ear disense or other medieal aitments where a physician’s testimony or
advive is needed, the audiologist eould arrange Tor his involvement. This would greatly in-
crease the worker s apportunity lo secure o fuir evaluation of nceupational hearing problems.

8. Most States provide compensation eleimants with the medical care needed to cure and
relieve them from the effeets of the work-related disability, Because sensorineurnl hearing
loss cannot be reversed, some States have fniled to provide medieal care. even where it is
petentinlly helpful. States should eonsider providing to all eloimants an opportunity to
receive the most effeetive hearing aids and anral rehabilitation; e.g., speech reading training.
While this does not remaove the claimant’s impairment, he will be b a better position to cope
with his handicap and conduet his doily responsibilities.

9, The definition of hazardous noise should consider including at a minimum, continuous
noise at 85 dBA or above for 8 hours, and should allow for speeind risks such as overtime shift
exposures, combinations of impulse and continuous noise and especially sensitive ecars, Once
the worker proves u lengthy period of employment in noise, the employer should have the
burden of showing an absence of hazardous exposure throngh his own records of noise
monitoring. 1F the employer dors not have this evideace, the cluim should be allowed. For in-
dividuals with especinily sensitive hearing, as discussed in Chapter 3, » 75 dBA [oor for
hazardots exposure might be used,

1. The report shows that even in the Siates with mgny claims most are filed by a small
group of unionized cluimants, usually with the assistance of the union or uttorneys. The great
majority of hearing-impaired workers know little or nothing abont theit compensation rights
and how to file a claim beeanse neither the State Worker’s Compensation Ageney nor insurers
have public information programs. Each State Agency should consider beginning a program
to make workers aware of their hearing loss compensation rights. This can be accomplished
through:

a, Simple brochures which spell out the canses of occupationnl hearing loss, how to
tell the symptoms, how to get a hearing exam and what it means, how to file o com-
pensation claim, explanations of the compensation law and benefits, and where to
obtain further infornution.

b, Awareness posters to be placed in high noise plants, untons and public places, with
hrief information on what aceupational hearing loss is and a worker's right to com-
pensution.

¢, Seminars with unions and public groups to build awareness of the issue.

L. A0 view of the great disparity between the eomipensation provisions st the State fevel
and incremsing information abont the adequacy of varicus hearing loss criteria, nttention
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should be given to creating a uniform federal standard Tor hearing loss. This is similar to the
presumptions and standards being studied in the Department of Labor for other occupational
diseases. Since federal worker's compensation standards are not likely in the near future,
there is u place for u Model State Hearing Loss Sintute, This Statute should incorporate the
bagic information on hearing impairment mentioned in earlier recommendations, including a
seientifically supportable formuln, more nppropriste waiting periods, statutory filing limits,
definitions of hazardous noise and recommentded benefit ranges, 'The Moiel Statute would be
useful for States considering law changes and for the Council of State Governments
puidelines,

12, Workshops would be a very useful technieal pssistance niethod to allow State compen-
sation officinls to compare the adequacy of various State statntes and to provide a teehnical
Lasis for reform. Very little technical support and guidance has been given to State officials in
developing State compensation policies for hearing loss. Workshops on a regional basis
should be conducted with trade union officials lobbying for State programs to exchange infor-
mation on worker’s ompensation laws, including hearing loss,

13. It is recommended that the Bureu of Labor Statisties (BLS) consider extending to al)
50 states, the Computerized Supplemental Data System which hua already been initiated in
over 30 States. Records of previous clnims should be included in the data base, Furthermore,
the BLS should develop a single code to distinguish between traumatic conductive hearing
losses and sensorineural hearing losses cansed by long term noise exposure,

4. In addition to ilie arens mentioned nbove, a large scale research progran; should be
given serious consideration to intprove our knowledge of the socinl handicap consed by hear-
ing loss. ‘The relationship between the percentage of audiometric impairment and the speech
diserimination and social difficulties fuced by the hearing impaired worker should be more
definijtively established. Then as the eosts of compensation increase, the investment made in
this area would be minimal,

Administeative Considerations

This study reviewed the FEC program in more dewil than any other, In general the FEC
program has been far ghead of the States in recognizing the severity of eccupational hearing
loss und developing fair and effective provisions. FEC hus also tuken some major steps to dea)
with the elaims processing problems mentivned earlier. The present diseussion of recommen-
dations to improve the FEC system is also applicable in part to States facing increases in the
number of cluims. A number of administeative considerations are noted below;

1) Beeause of the GAO audit criticisms and the appeals board demands to come up with a
single agreed formula. the Department of Labor is issuing research type contructs to
develop eriterin for hearing loss compensation. However, no new field studies will be
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undertaken, The research will consist of reviewing the scipntific literature and in depth
analysis of the data from previous studies, Additional research is recommended where
pending technieal issues eannot be resolved using existing data, 1n addition 1o the
technical research, the agency should consider developing an ndministrntive rule sup-
ported by the interested parties. One suggestion would be that a Hearing Loss Standards
Advisory Committee, with participation by federal employers, federal unions represent-
ing key employee groups, and medical experts be set up to follow ongoing research and
to disenss and comment on proposed OWCP hearing loss rules and procedures as the
results of related research become nvailable. Labor and management inpot un rules and
procedures would reduce litigntion and allow any rules to become operational much
SOOneT,

2} In the FEC program, the liheralization of the stutute of limitations for post-1974 claims
will probably result in maore claims filed years after the disability. Problems caused by
the aging fnctor, postemployment impairment growth, and difficulty jn proving hazard-
ons noise exposure can be predicted 1o add complications. Since the employer has no
right 10 a hearing, the open-ended nature of claims rights seems to place an undue
burden on claims examiners to ndequately investigate the claim. To tighten up admin-
istration, several changes in the rules might be considered:

a. Requiring federul agencies 10 carry out pre-employment and follow-up audiograms s
well as workplace noise monitoring and making it clear that pre-employment and
post-cmployment impairment will not be compensated, hased on these examination
resulty,

b, Giving employers the right 1o effectively present evidence and challenge facts with
which they disagree.

¢. Making examiner decisions reviewable at the request of the employing agency, or at
least on issues relative to whether they made the decision on a consideration of all
evidence presented,

d. Setting higher qualification standards for examiners, including more legal and
audiological truining and more specialization.

e. Having an OWCP certification program far otologists and sudiometric clinics, und
follow-up inspections to see that equipment and personnel are competent and that
test procedures are adequate.

3) Once a claim is swarded, it is important to have periodic cost-of-living raises to maintain
the purchasing power of a lang-term benefit. However, the present policy of basing com-
pensation on the loss at time of award sllows greater increnses in benefits and may
discourage rapid pursuit of settlement by the cluimant and his attorney. Where delays
oceur due to cluimants failure to provide required evidence or pursue the elaim, com-
pensation might be based an the loss at the initial date of filing. This would encourage
rapid settlement.
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4} Under the present system, the employing sgency does not pay any part of a permanent
award and has no economie incentive o provide doenmentation on ¢laims or to abate
the hazard. One option to be reviewed might be for employing agencies to pay at least
50% of a permanent award from their current operating budget. This might have to be
adjnsted for some highly hazardous operations, but wonld stimulate spending for hear-
ing conservation and noise contral,

5b In o few cases reviewed in Task Force files, the employing agency knew of huzardous
noise exposures or increasing hearing loss on the part of the claimant, but refused to in-
traduce noise control or transfer the claimant to guict employment, Where a responsible
program manager or supervisor knows of a serions hazard, and through his negligence
causes injury or aggravation, the law might provide for individual negligence suits
aguinst the agency and/or the official, not limited to the maximums of the FEC or
Laongshore program, but covering all damages.
6) Present FEC and Longshore data collection is very sparse. Apparently data processing
efforts now underway will only cover accounting functions like check payment. The new
system will not establish a retrievable record of claims data which can be used in claims
management, o as a statistical tool for reviewing the program. The OWCP could con-
sider a simple computerized record, For example, a one-card record of spproved Hear-
ing Loss Task Foree Claims with more employee data, audiometric and other test infor-
mation, codes for noise exposure and hearing conservation data from the employer
would help examiners. This informotion would give the ageney ¢ much better
knowledge of its claims handling. It could be done with very little manposwer patterned
after ongoing systems used in Wisconsin, Washington, Colorado, Kentucky, and a
number of other States which have computerized their worker's compensation data.
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APPENDIX |
HEARING LOSS STATUTES AND ADMINISTRATIVE RULES

1—A  WISCONSIN STATUTE (102,555) AND ADMINISTRATIVE RULE 80-25

62
Industry, Labor and Human Relations
102,55

102.555 Oceupational deafness; definitions (1) "Occupational deafness” means perma-
nent partial or permanent total loss of hearing of one or both ears due to prolonged exposure
to nuise in employment, ' Noise"” neans sound capable of producing occupationa) deafness,
*Noisy employment” means employment in the performance of which an employee is sub-
jected to noise.

(2) No benefits shall be payable for temporary total or temporary partial disability under
this act for loss of hearing due to prolonged exposure to noise,

(3) An employee who because of occupational deafness is transferred by his employer to
other nolsy employment and thereby sustains actunl wage loss shall be compensated at the
tate provided in s, 102,43 (2), not exceeding $3,500 in the aggregate from all employers.
*I'ime of injury,"” “'occurence of injury,” “date of injury” in such cuse shall be the date of

wage loss,

(4) Subject to the limitations herein contnined and 8, 102,53 (2) there shall be paynble for
total occupational deafness of one ear, 36 wecks of compensation, for total cccupationsl
deafness of both enrs, 216 weeks of compennation; and for partinl occupational deafness,
compensation shall bear such relation to that named herein as disabilities bear to the max-
imum disabilities herein provided. The reduction of the periods for which indemnity is paid
made beenuse of age under s, 102,53 2) shall apply in cases for eccupational denfneas under
pur. (a); such reduction shall not apply in elaims for occuputiona! denfness under paes. (h),
(c) and (d), and in lieu thereof a reduction shall he made ot the rate of one-half percent for
each year that the age of the employee exceeds 52, In cuses covered by this subsection ““time
of injury”, "occurrence of injury”, or "date of injury” shall, at the option of the employee, be
the date of occurrence of uny of the following events to an employee:

(n) Transfer to nonnoisy employment by an employer whose employment has caused oc-
cupational deafness;

(bl Retirement;
{c) Termination of the employer-employee relationship or

(d) Luyoff, provided the layoff is complete and continuous for one year.
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(%) No claim under sub (4} may be filed until 2 consecutive months of removal from noisy
employment alter the time of injury except that undet sulr . {4} {d}such 2 consecutive months'
period nry commence within the last 2 months of layoff."

{61 The limitation provisions in this chapter shall control cloims arising under this seetion,
Such provisions shatl run from the first date upon which claim may be filed, or from the date
of subsequent death, provided that no claim shall accrue to any dependent unless an award
has been issued ar hearing tests have been conducted by a competent medical specialist after
the employee has been removed from the noisy environment for & period of 2 months.

(7} No payment shall be made to an employe under this section unless he shall have work-
ed in nouisy employment for & total period of at least YU days for the employer from whom he
claims compensation,

i8) An employer is liable for the entire occupational deafness to which his or her employ-
ment has contributed; but if previous deafness is established by a hearing test or other compe-
tent evidence, whether or not the employee was exposed to noise within the 2 months
preceding such test, the employer is not lisble for previous loss so estsblished nor is he liable

for any loss for which compensation has previvusly been paid or awarded,

(9} Any amiount paid to an employee under this section by any employer ahall be credited
agninat compensation payable by any employer to such employee for occupational denfness
under subs. (3) and (4). No employee shall in the sggregate receive greater compensation
from any or all employers for occuputional denfness than thot provided in this section for total
occupational deafness.

Ind 00,25 Loss of hearing; determined, The report of the medical committee which has
revised and updated the report of 1954 is adopted. Such report is as follows:

i HARMFUL NOISE. Hearing loss resulting from hazardous noise exposure depends
upon several factors, namely, the overall intensity (sound pressire level), the duily exposure,
the frequency characteristic of the noise spectrum and the total lifetime exposure. Noise ex-
posure level of 90 decibels or more us measured on the A scule of a sound level meter for 8
hours a day is considered to be harmful,

{2) MEASUREMENT OF NOISE, Noise shull be measured with a sound level meter
which meets ANSI standard $1,4-1971 and shall be messured on the "A™ weighted network
for “slow response.”’ Naise levels reaching maxima at intervals of one second or less shall be
clussified as being continuous, The measurement of noise is primarily the function of
ncoustical engineers und properly trained petsonnel, Noise should be scientifically measured
by properly trained individuals using npproved calibrated instruments which at the present
time inchude sound level meters, ocluve band snalyzers and oscilloscopes, the lutter par-
tieularly for impact-type noises, See Wisconsin Administrative Code sections Ind. 11,03-11.06,
inclusive. Register, July 1971, No. 187,

"o lule Ind K025 infra for determining loss o impairment ol hearing, See acc, 102521131 and (180 Lor dealoess due 1o trauma
or accldent,
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(3) MEASURE OF HEARING ACUITY. The use of pure tone air conduction
audiometry performed under proper testing conditions is recommended for establishing the
hearing acuity of workers. The audiometer should be one which meets the specifications of
ANSI standard 53.6-1969 (4). The andiometer should be periodically calibrated, Preemploy-
ment records should include a aatisfaetory personal and occupational history as they may per-
tain to hearing atatns. Otologica) examination should be made where indicated. See Wiscon-
gin Administrative Code section Ind. 1LI0, Register, Aungust 1972, No. 200 Ind. LI
Register, July 1971, No. 187; and Ind Il.12. Register, August 1972, No, 200.

(4} FORMULA FOR MEASURING HEARING IMPAIRMENT. For the purpose of
determining the heuring impairment, pure tone air conduction audiometry is used, measuring
all frequencies between 500 and 6,000 Hz, This formuls uses the average of the three speech
frequencies of 1,000, 2,000, and 3,000 Hz. Audiometric measurement for these three frequen-
cies averaging 35 decibels or less on the ANSI calibration does not constitute any” practical
hearing impairment, A table for evaluating hearing impairment based upon the average
readings of these three frequencies follows below. No deduction is made for presbycusis,

(5) DIAGNOSIS AND EVALUATION. The diognosis of occupational hearings loss is
based upon the occupational and medical history, the results of the otological and
sudiometric examinations and thejr evaluation.

(6) TREATMENT. There is no known medical or surgical treatment for improving or
restoring hearing loss due to hazardous noise exposure,

{7} ALLOWANCE FOR TINNITUS, In addition to the above impairment, if tinnitus
has permanently resulted due to work exposure, an allowance of 5% loss of hearing impair-
ment for the oaffected ear or ears shall be computed.
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{8) HEARING IMPAIRMENT TABLE

Percent of Percent of
Compensable Compensable
Average Decibel Heuring Average Decibel Hearing
Loss ANSI Impairment Loes ANSI Impairment

35 ¢ 66 54.25
36 1.75 67 56.00
37 3.50 o8 57.75
38 5.25 o) 59,50
39 7.00 70 61.29
40 8.75 71 63.00
41 10.50 12 64.75
42 12.25 73 66.50
43 14.00 T4 08.25
44 15,75 75 70.00
45 17.50 6 71.75
46 19.25 7 73.50
47 21.00 18 75.25
48 2,75 9 7700
49 24,50 80 78.75
50 26,25 81 80.50
51 28.00 82 82.25
92 29,75 83 84.00
53 31.50 84 85,75
54 33.25 85 B7.50
55 35.00 86 89.25
56 36.75 87 91.00
57 38.50 88 02,75
58 40.25 89 94,50
59 42.00 90 96,25
60 43.75 91 98.00
61 45,50 92 99.75
62 47.25

63 49,00

o4 50.75

65 52.50
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{9) METHOD FOR DETERMINING PERCENT OF HEARING IMPAIRMENT.
(a} Obtain for ench ear the average hearing level in decibels at the three {requencies, 1,000,
2,000 and 3,000 Hz, (b) See Table for converting to percentage of heuring impairment in each
car, {c) To determine the percentnge of impnirment for both ears, multiply the lesser losy by
4, add the greater loss and divide hy 5.

Example: Hearing levels in dbs (ANSI reference level):

Frequencies 250 500 1000 2000 3000 4000 6000

Right ear 20 25 40 50 60 65 70
Left ear 30 40 45 55 65 65 70
Right ear— 1000 - 40 Left ear— 1000 - 45
2000- 50 2000 - 55
3000 - 60 3000 - 65
Total Total - 150 Total Total - 165
150 +3 = 504dhb 165 +3 = 55db
50 db = 26.25% impairment, right ear
55db =  35% impairment, lefi ear

To determine hilateral percentage of impairment:
Multiply the less loss 26.25% by 4 = 105%

Add greater loss 35% impairment, left ear
140%
Divide 140 by 5 = 28% bilateral impairment

Histuey: |25b; am. [aghier, Junusry, 10, No. 49, off, 2-1-44% amy, [egister, {kember, 1965, No. 118, off. 1L+3-65; 1. snd rece. Hagister, Septenber, 1972, No. 2, el
101725 stmy A0 441, v 050, renpn. d6) and 13) o be 450 and (60, cr, 473 and 0m, i), Legister, Septentor, B975, Ba, 307, «ff, J0-1175.
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I-B. SELECTED EXAMPLES OF STATE AND FEDERAL STATUTORY PROVI-
SIONS ON HEARING LOSS

‘The State and federal statutes covering hearing lovs vary tremendously, Some of the States
which compensate the most claims have the simplest statutes:

FEC - The Federal Employees Compensation Act (Sec. 8107) definea disability to include
loss of function {impairment). If there is permanent disahility invelving the loss of use of a
member or function of the body or invelving disfigurement, the employee is entitled to hasic

compensation for the disability."...
The Act then provides benefits for total loss of hearing in one or both ears and allows **pro-

portionate' benefits for permanent partial loss of the member.

New Jersey - The law has a general permanent disability schedule with benefits for loss of
hearing but no further reference to hearing loss,

New York - Law very similar to the old Wisconsin law with the six-month rule.

Missouri - The Mixsouri law is similar to the older Wisconsin Law, except for an aging
deduction as follows:

"The amount of the hearing loss shall be reduced by the average amount of hearing loss
from non-occupational causes found in the population at any given uge, uccording to the pro-
visions hereinafter set forth, ...

...In order to allow for the average nmount of hearing loss due to non-occupational causes
found in the populution ot any given age (including presbycusis) there shall be deducted from
the average hearing level one-half (1/2) decibe! for each year of the employee's age over 4 at
the time of his last exposure to industrial noise. The result shull be termed the corrected

average hearing level,"

North Carolina and Maine - The unique features of these luws provide that wearing of
hearing protection constitutes removal from exposure for purposes of the six-month waiting
period:

NC 97.53 (28} (1): "No claim for compensntion for occupntionnl hearing loss shall be filed
until after six months have elapsed vince exposure to harmful noise with the last employer,
The last day of such exposure shall be the date of disability. The regular use of employer-
provided protective devices capable of preventing loss of hearing from the particular harmful
noise where the employee works shall constitute removal from exposure to such harmful
noise.’’ (Maine has a similar provision with a one-month waiting period.)

Pennsylvaniy-This State does not compensate partinl hearing loss, Its occupational disesse

statute stutes cleurly:
“For the purpose of this cluuse (on permunent partial compensation), partial hearing loss

shull not be considered an occupational disease,”
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New Mexico - another non-compensable State, This State’s permanent disability schedule
includes ""Total deafness™ in one or both ears. However this only covers "accidental injuries,”
Under the State’s occupational disease act, benelits are only paid for “disablement,” which
means 'total physical incapacity by reason of an occupational disease,”
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APPENDIX 2
HEARING LOSS CLAIM DOCUMENTS

2-A, Cluimant’s Application for Hearing — Wisconein

APPLICATION FOR HEARING STATE OF wISCONSIN
}gnn L I8 BYat] DEPT. OF INDUSTRY, LABOR ;l' ::c.cgfn;?w:u;::12‘;;:1'71::
AUEA'E COMPENSATION ACT AND HUMAN HELATIONS
O BRIGINAL AND 1w EORIER TS WORKER'S COMPENSATION DIVISION e, o7 fuLLY nirARSD raa
P.0. BOX 7901
hoY MADISON, WISCONSIN 53707
WELITANT B NAME AND ADLAESS APPULLANT S ATTOANEY tif AbY) NAME AND ADDRIMS

Paula Bronowite Applicanc represonted by Boot & Shoe Workers

1012 Mohave Streec
Paradina, Wioconoin

‘MPLOYEF 'S NAME AKD ADDRESS INSURANMCE CARMIER
Weyenborg Hoccosina Egployers Mutual
Paradise, Winconain
IMPLOYEN"S NAME AND ADDRESS (IF MORE THAN ONE} IRSURANCE CANNIEA
IWFDYR: AINTHBATE | AGESANER INIUAED [MARITAL STATUS HUMBER OF CHILOREN | MOCIAL BECWUNITY KO
-12- nov K MARRIED DY sinGLE 2 533412426
WME DF INJURY DATE OF INJURY EMPLOTE WaS LANNING WHEN MIURED

Last day worked 4-16-78

(plant closed)

ILICHIBF HOW INJURY GCCURED TWHAT HAPFENED)
Worked ay shoe cutker on Intl. Shoe Hachine equipment for 25 years. Ower past 10 years
have had progresasive difffculty hearing in groups, listening to TV and severa problems in
te lephone communicacion,

NATUHE OF DISAMLITY IGESCAIBE PART OF BODY INJURED AND KikD OF DISABLITY, AS STRALN, FMACTURE, SACK, MEAD, BODY, ARM, LED.

Lass of hearing in both ears.

torene PER DAY $l?§ FEAWEEK ..........cooe. FEN MONTH

m\_‘.ﬂ‘\' FOMWHICH COMPENSATION ISCLAIMED - ETATE HOW LONG DISAULED IGIVE OATLA STATE WHAT PERMANENT DIBADILITY EXIFTE.
IF IRJUAY RESULTED INDEATH, GIVE GATE.

Perndnent diasability benefita and paymenc for hearing sid,

JATE DN WHICH MOTICE OF INJUMY WAS GIVEN TO EMPLOYER WANNER IN WHICH NOTICE TO EMPLOYER GIVEN
Supervisor was informed rhat 1 was-having
Various tines over past few yeara hearing problems.

DICTORI WHO TREATED INJURED (NAME AND ADDRESS)

Dr, B, Wolf, Milwaukez, Wiacanein

NAS MEDICAL THEATMERT SUFFLIEQ DY EMPLOYER
O ves Bro QI FARTIALLY

F O, WHAT EXPENSE WAS INCUMREQ FOR DOCTOR B...o.vervcrssenyuocnesersrmssonresrsssessess FGM HOLPITAL AND MEDICINE Bcovovionvsunresessecoreenstesonsens
TAVE YOU PAID SUCH EXPENSE WAS EMFLOYE RETUANED TO WORKE | 13 COMPENSATION OE ING PAIGT
Dves  Dwn  ClraATIALLY No

AHAT GUESTION HAS ARISEN AS TO LIARILITY

Insurey and employer vefuse to tecognize claim.

NHENE SHOULD HEARIMG BE SCHEDULED

IWILL BE ALADY FOR FULL HEARING AT ANY TIME AFTER (GIVE DATE] WF NGT FULLY PHEPARED $OR HEARING, FLEASE SOSTATE

DAL uomr)l OF APPLICA WJ
_ANZVER THIE SET OF OUEFEIGNT 1F CLAIMIEMACE FOR DEATH BEWEEIT
NAME OF DECEASED RELATION OF DECEASED TO APPLICANT
AL AFFLICANT DEFENDENT ON OECEASED AFPUICAMT LIVED WITH DECEASED AT TAME OF ACCIDENT
Dvg D ng
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2-B. Claimant's Medical Report - WC-16B -
Allowed in Lien of Oral Testimony -Wisconsin

State of Wisinain
Deprasiment of Joduasiry,

We-18:0 Lahor Tstismts Helatiun
N Worket's Lamywinavin Lhvivion
ro. ilﬂl M

Madisan, Wivranin 41707
PRACTITTIONER'S REPORT ON ACCIDENT OR INDUSTRIAL DISEASE IN LIEU OF TESTIMONY
RILED ON DEHALF OF DBEEIEY!_‘[] EMPLOYER O INSURANCE CARRIER

o Nume of Emylere PAULA BRONOWITZ

WEVEFAERG MOCCAS INS

A, Biate in patiest’s aua sedy the accidtat or work Laposit 19 which he atnibutes the cendition lor shich be saw you,

3 Mamt of Lmplayat STV, Date of stcadent of st liness

The patienc scates that she was exposed to various noisy shoe machinery as & shoe
cukter for 2% years snd hao noticed increasing hiearing Iopairment. She atates that
the company advised ite employees fn this area to wear ear protectora 2 or ) yeam
ago, The patisnt has worn the protectors since that tizme.

% Give qomplare scrauns of the amurd aad qaiens of dinability, inclvding subirciive complania, sbjwctive findlage aad yow diaganiin,

Thae general ear, nosc and throst examinstion was essentially within normal limits.
Audicmetric studies rovesled a mevere bilateral sensorinoural hearing losa witch
poor spacch discriminacion, A copy of the audiogram is enclosed.

& Did you st pariom? Ul 09, briwath what datan? T. Date of land traminition Ouin disabiliiy liom work began

Dvyis  [Fno Ge26-78

& Duts jnjured wad s will be bl 18 1006in 10 ull ime wotk bubject oaly 10 Bis PE/MARERT Timilatinnt,
The pationt is not working at present,

9. Duts jnjuted wan o0 will be able da sevwn a5 limned type ol woek
Wkt limiarimal  Uncorvcain, The hearing loos {s not totally cotrreciable with a hearing
aid though it could be improved.

19 1n you qpill.u. did the accidenl or work papoauit deachibed A Vi U won duecily, did 1he sccidant or waeh apasat ia liem &
Toom & disegiiy cawas che dinability? Sauad sha diaahilicy by aggravation o5 scceferaiion of & pe-
thatiag tondiiant
Cives ) no [ ves [ ~o




1, 1188 ae6edem o ndunrial diseans verulied on any premanenl divadibop?
Dlves INO ) By sparsvanion of she lullaming 404 bisting tandim

1), ‘imare percentage af Jimabibaiy a0 the membes, tpe, vt gad inselyed, ot £OMpaIF 10 permianenl 1aial .1...#.!..:'« m..u’.T. i tarad
s head, caverd By by arcidest on ok ramautr Jescnbed 6 liem At

The audiogram ahows the following loss:

500 1000 2000 Jooo 4000
RE 15 25 45 60 15
12 25 an 50 65 FL)

T8, Tha) Eleimraie fanttstare ARy IvIy [awih ob Dimifaliom o] Moiian, 44 iaiminy, wrehason, porn, tink ul radesntss 1217 1 iy
molioa, descnibe ma and peeceniage ol hmaanut of each par ul varh meaber alleqiod (Yaky ranmane s o valunigty, am
maties} (I ampulation, siatt rascl poinl buar mas $Mputatdd ond Shether viwmp op teader o handp.

Based on the Wimconain Hearing Loss Rule 80,25, tho percencege of diasbilicy s
44,%%, This correlates well with speech discrimination scores of 0% and epesch
rocoption thresholds of 50 db in both ears.

150 yaw tapres ihan (he sbovt promanent dinabsilarg ®ilk iacrenne o (hat the conditipn mall ja any way omere!? Pleass sapleia,

The loga is persanent and will increase with aging.

1G. Do pow enpact that any barcher crsatment ®ill Be atcdnnary (o cwte m palitve fram (e #hiscin ol this ingurph
1 ves (N NO  JYES, eaplain  llovevar, the patient should be considered for
& beneficial medical sppliance,

I7, Prarions 1o 1hin smjucy, did emplogk Aate sny primiats disematug?
0 res M w0 IYES, 2apluin

10 | am & pnetome liceroml Ja and practicing in Wistemla

Yeur of grodustion 1943 CERTIFICATION
L heseby cerify, subject ¢ he praalty of tine and /o
imptisonmeni, ay provided in Sac. 943,39 of che Wiscen-

»in Statuees, that the aboer fepost cruly and catrecely

Cellegr University of Wisconsin Medical School aets fosth the hisiory, my findinga, dingnesis snd spinian,
Fragiuengrs n;n:l ar pd{:d “T‘I.D
Cene Harrtman, M.D. P M
rTr—— mhﬁ?m‘mu:
101 Wiscenwin, Milwaukea, Wisconsin Neie
| s e imer vmme gt an C g e e e+ r————

Section 102 17 (21 (aa) providen thar the coments uf verified nr comilied medical and suigecsl sepuria prasenced by cluimants fo
comrragation chall consiivie prima fasie exndenct A8 tn (he matier conlanpd shesfan. Repaits must be bled sih thecnmmbion
ine  cate hilteeh days poawt o thig odare il heanng tn be st eprable o eviden e 40 m var lited, ot @il be aec essdiy o produce
the dwcint 4u give orsl chrtimeny al the Line anl hdsung.
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2-C. Example of Full Medical and Audiological Evaluntion - Wisconsin
{Dr. Meyer Foxj

MEDICAL AEPOR] — ONE FOXANP TRIEDMAN, 8.0, 20M0W. WISCONSIN AV, MIL™ SUKEE, WIS, 83232

Rw:  Mr. Harold Minmann Dola: 3-26-76
HISTORY, PROGRAESS, AND COMPLAINTS:

Mr, Harold Minmann was seen in consultation at my office on March

26, 1976, at which time he was given an otological examination and a
series of audiometric hearing studies. The purposc of these studics
was to determine whether ar not Mr, Minmann had a hearing impairment
and its relationship to his employment at the Johnson Contrels Company

When questioned regarding his hearing difficulty, Mr. Minmann informed
me that he has been having hearing trouble for a long time, but that i
has become progressively worse during the past five years. e is not
Pnrticularly troubled with ear noises (Tinnitus), Mr, Minmann stated,
'T have difficulty in understanding. [ c¢an hear people talk, but I
have trouble making out what they are saying., [ can net enjoy Televis
because I don't understand it, and T must turn up the volume loud, |
also have trouble with using the telephone."

Mr, Minmann states that he did not sce any physician regarding his ear
or his hearing, until January of 1976 when he was scen by Dr, Charles
Finn, Mr, Minmanp did not have any hearing tests made while employed
at the Johnsan Controls Company. Mr. Minmann states that he did wear
earplugs the last year or two when they became available at the plant.

His general health is stated to be Eoud. Mr, Minmann was in Military
Service between 1942 through 1945, but was not in combat. lle does not
do any hunting.

PAST OCCUPATIONAL HISTORY

Retired on October 17, 1975, Ha began employment at Johnson Cantrols
on December of 1945, 'He worked mosktly on autematic screw machines in

an area, which he claims was very noisy. Prior to that he was in the
Army and previously worked at a Box Factory for twe years. There is r
history of any injury to the head or ecars,

MILITARY HISTORY  Stated Above. EXPOSURE TOGUNFIRE  gepted Above,

MEDICAL AND SURGICAL HISTORY
Usual childhood allments.

Surgey for lemorrhoidectomy,
Hospitalization for Hemorrhoidectomy,

HEANING IMPAIRMENT IN FAMILY: Nonc

PAEVIOUS HEARING TESTS:
Charles Finn, M.D,

9%
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MEDICAL REPORT — ORS. FOX/» ~ YMEDMAN,S.C, 7047 W IICONSINAVE. L “AUKEE WIS | 200

Re: Mr. Harold Minmann Dati:  3-29.7
EAR, NOSE AND THROAT EXAMINATION

Clinlesl Obsarvations: My, Minmann is 8 G2-year-old male, STATED HEl. T & WEIGNHT:
and 180 1bs. Could hhar conversaticnal voice at a distancc of four feet
HEAD: No deformities or abnormalities,

EARS: Roth ear canals were clear,

The left ecar drum is somewhat thickened and retracted,

EvES: The right ear drum is somewhat dull, but intact.

Pupils Tound and equal, rcact to light and accommodat i

ve .
NOSE: Anterior Rhinosespy; FACIAL movements normal.,

Septal subluxation. Mucous membrane is dry.
Posterlor Rhinoscopy;
no discharge,
MOUTH: ?::rs upper plate, Tew lower teeth in questicnable cor
HEARING STUDIES: 150 1564

PURE TONE AIR CONDLCTION AUDIOMETAIC TESTS: Thieshold lavel in decibrels for #sch aar,

Data: Fraquency 250 500 1000 1500 2000 J000 4000 G000 G000 e
- 40 50 .- 60 70 85 85 80
Aigh E
LT .. 40 45 -- 65 70 B0 80 85
Right Egr
tatt Ear

SELF AECORDING PURE TOKE AUDIOMETAY: Copy enclosed,

TUNING FORK TESTS: Ripht Ear Leh Eat
Not Heard Waber Not Heard
Positive finne Positive

Greatly Decreasedenwabach  Greatly Decreased

CALIBNATED SPEECH TESTS:

Speech recaplion thiathold Diserdmingtion Scores
nmntEar.......1i..........o-nu-u nmﬁlE-ru-..---..--!9-....--- %
L BN aeennrn Srrsironn ., Ducliall CTRTY T SUUURRIUUIN ) SRR
»s
ADDITIONAL TESTS:
95




MEDICAL REPORT = DRS, FOX AND FRIEDMAN,S.C.  T0HOW. WISCONSIN AVE, W WAUKEE, WIS, 3333

Re:

Mr. darold Minmann Dete:  3.29-76

SUMMARY;

This case concerns 4 62-year-old retired employee of the Johnson Centrol
Company, who complains of difficulty in hearing,which he attributes to
the nature of work he performed at the Johnson Controls Company over a
period of some 30 years. Mr, Minmann claims that he had good hearing
ability when he began working at the Johnson Controls Company., There is
no history of any injury to the ears or previnus car disease.

Mr, Minmann claims that his greatest difficulty is in making oGt what
people ave saying, particularly when seversl people are in the room.
He does rt complain of any ear noises (Tinnitus).

The results of the otolopical examination revealed that both ear drums
were dull and thickened, with slight retraction af the left car drum.

The remainder of the nose and throat examipation was not particularly

significant,

The Erincipal findings in this case were the results of the hearing stu
which included pure tone air conduction audiometry, tuning fork tests,
and speech audiometry. The results of these tests indicated that Mr.
Minmapn has a bilateral sensori-ncural headng impairment, involving the
speech zone range as well as the higher {requencies. In additien it s
noted that there is poor discrimination abilicv which explains why Mr.
Minmanp has difficulty in making out what is being said.

The dbove pure tone air conduction audiometvic studies when calculated
for percentage of hearing impairment using the formula which has been

adopted by the Wisconsin Workmen's Compensation Division amounts to a

hearing impairment on each ear of 43,75 percent.

Based upon the history as piven to me by Mr. Minmann, the vesults of th
otological examination, and the various audiometric hearing studies, it

is my opinion that the hearing impairment in this case is primarily the
result of occupational noise exposure,

Should you have any questions relative to this cxamination, findings, o
opinion, please feel free to contact me.

Sincerely,
-1\?4%4 k;7

’71u4g
Meyer 5. Fox, M.D.

MSF:cs
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2.D. Report of Noise Survey on Hearing Loss Claim Taken By State Insurance Fund
-Oregon

J M; 8 < d DY
S@HF’ REPORT OF INVESTIGATION

B4 A1 I g Lng

i HEARING: WC8 Case Na,,
Cloimant _n-i} =y Thore Claim No, agepenn
Addresas 80105 Delight Valley School Road, Cottage Grove, Ore.
Employer Bohemia, Inc. 2280 Qakmont Way Eugene, Ore. 97524
57401

Requested by Inger Aarnas

Inveatipator _ Dave Bonanek pate OCt., 25, 1977

HISTORY: The claimant, Emil Jay Thoms, allegedly sustained hearing loss while
at work at the Saginaw plant of Bohemia. The claimant has been
employed as a planer grader for the past 17 years, 15 years of which
were spent at the Saginaw plant of Bohemia. Claimart advised that
the only doctor that kas treated him for hearing loss is Cnrls*onh-r
L, Hiatt, M.D., and the only trecatment he received was Septerber @,
1977 which was an audiogran.

Claimant; 80105 Delight Valley School Road, Cottage Grove, Oregon 97424. Phoae,

Emil Jay 942-8625, On Octeber 12, 1977 a visit was made to claimant's home.

Thoms Claimant advised that he has been a planer grader for the past 17
years. For the p&st 22 years he has worked in mills. The claimant
has worked seven years for Guistina Bros. in Eugene, the last two
years of which ne worked as a plener gradar. Clzimant starteé to
work for Bohemia irn 1962 at the Saginaw mill and has worked as a
planer grader for the past 15 years. Claimant caatributes & grea:
deal of his hearing problem to the hog which ran all dav fron about
1867 to 1972 without the aide of a muffler. The muffler was added
around 1972, which went through the roof piping the noire outside.

Claimant advises he works by a Stetson Ross hign speed plianer which
run3 at B00 to E5D feet per minute, <Claimant advised the slaner has
been enclosed in a building 30 feet square with an eight te ten foot
high ceiling for the past few years, but previously had been in the
open. -Claimant advised he has worn car ruffs sound silencers feor
about the past eight years. Claimant indicated he helped jnitiate
the use of these because of his own hearing sroblen. Clainant indi-
cated he noticed problems with his hearing approximately ten years
age when he would have to ask his wife to repeat what she had said
and also noted ringing in his ears. Claimant indicated he has trouble
listening to movies and television as the sounds are garbled.
Claimant's wife has forced him to get a hearing aid because of this
and also because their daughter has a speech impedimont and failure
of eclaimant to hear his daughter may cause her to talk less.

TR

: Claimant advised he has had yearly audio exams 2+ the plant’ for the sy
} past six to elight vears, (hudiograms attached) The first time he 4%
has seen & medical doctor about his hearing prozlen was in Septenber.

when he saw Doctor Hiatt, Claimant indicated beth his cars arec \'t‘

affected about the sane. 2] E-C"

.'s .-e‘ - .

Claimant denies a family history of hearing protbliems or headhtrauma. '§
Claimant advised he has had a normal childhoad discases 1nc‘uuxng H
measles, chicken pox and mumps, Claimant indica<es he may havethad

{ AR - 117K
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THOMS, Emil Jay

Claim Mo,

Page - 2

Employer;
Bohemia,
Inec,

220 Oak-
mont Way
Eugene
97401
Phone;
342-6262

Hedical;
Christnp-
her L.
Hiat:,MD

wonp 2722

agarlet fever, but is not sure of this.

Clainant daonies use of motarcycles, racing cars, musical instruments,
gun club participation or the use of chainsaws in cutting wood.

Claimant's hobbies consist of woodworking, He khas huilt his bedroom
set and makes other houschold furniture. Claimant indicated he has
not done much of this in the last year however, The tools he uses
include; 1. tablesaw, which he would run only one hour at a tine,

2. belt sander, which would be rupn cne half hour at a time or less,

3. electric drill, which may run one half heur at a tire, 4. jelnters,
which may run one half hour at a time. Claimant advised he2 would

use these tools mainly on weekends, but sonetines after coming home
from the mill., Claimant probably has uged his tools approximately

108 hours in the last year.

Claimant advised that he spent two years in the US Army spending anc
year of his time in the honor guard. Claimant denies exposure to
excessive noise in the military. Claimant indicated his service was
toward the end of the Korean war.

Claimant advised he told Orin Hollet, his supervisor, about this
hearing preblem -nd that he filed this clain so he may be pravided

with a hearing aid.

A recorded statement and medical release authezization were obtained
from the claimant.

On October 6, 1977 a sound level survey was conducted by Leon Davis,
safety consultant, for SAIF. The sound level {or graders scaled ouc
at 34 docibels on the A scale and 9¢ decibels on %he C scale.
{Attached is the sound level survey, dated October 6, 1977.) Also
obtained apn this date was the industrial hearing conservation log
for claimant which shows test dates of June 20, 1972, February 2,
1973, Mareh 7, 1974, Mareh 7, 1975, Septcmber 3, 1975 and Qctober 9
1976. (5ee copy attached)

Ferd Wllkins, safety director for Bohemia, was contacted regarding
this claim. Wilkins indicated that claimant haé other exsosure to
noise besides working at the nill and reguested that a sound level
survey be taken regarding claimant's hobbies at home. Wilkins was
advised that this survey would be conducted and thar the Eugene
Hearing & Speech Center would be asked to evaluate and give their
opinion as to how much hearing loss resulted from claimant's exposure
to hoise from his woodworking hobhies at nome, (See attached Sound
level survey dated Qctober 19, 1977}, -

S . R
Address: 188 Wost B Street, Springfield, Oregen 97477, thone; 746+,
9511, On September 13, 1977, contact was made with Doctor Miatt's ™\
office and medical records werc obtained regarding claimant's ™ L~ 7
Septerber 2, 1977 visit regarding a hearing less problem, Dogtdr =
Hiatt's impression was of a sensorial neural hgaring lpssaT-(Audiogran
and chart notes are attached} o v
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THONE, Emil Jay
Clain No. WODD 2722

Page -+ 3

Attachments;
Medical

Relecase Form
Medical Records
from Christopher
Hiatt, M.D.

S5ound Level Surveys;
August9, 1971,
March 20, 1973,

May 16, 1974,
August 26, 1975,
October 6, 1977,
Qctober 19, 1977,
Industrial Hearing
Conservation Log
for period June 20,
1972 through Octuber 9,
1976,

pB:lr
10-28=-77
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Riekini

LAYTE, March 20, 1973 PLAT
GOUYD LEVEL KEADINGS
TAREN DY _Leonn 1., Davin LOCATICY, anor
WHER INSTRIVENT LAST )
CALIBMATED__8:30 q,m. - 3-20.73 INSTRREENT USED 8 £ v 2208
e ¢?  TesT ESTIMATED JCISE LEVEL 0.5.H.A, NOISE FORMULA
CST * LOCATION IXPOSUTE {6dlew recpanse HOISE LEVEL SOUACES on .
TN {hxa) .. DBA) LOIT (1S, ) COIENTS
Planer
. Trin saws
2:05P% | Breakdown & hrs. 98 to 100 2 hrs, Lunber
movenent
Planer .
2:09 Feeder 8 hrs, 100 to 108 % hr,
Hula Planar
. - N Trin sawo
2:15 Crinmer 8 hrs, 98 to 104 1l ar. Lunker
dropping
Grader’s Luzber
2:19 Area 8 hrs. 94 to 100 2 hrs. dropping
1124 Stampet B hrs. 92 to 94 4 hrs.
16 .
Down chain .
1127 from stamper 8 hrs, 12 to 94 Q.hrc.
o FAT -
;"\P-‘-." - -
::30 20 ftn 8 1‘\1’3. 91 to 93 4 hl‘a. ":‘:l" -.‘L_” ‘.‘_
Down chain VA S -1
Bl z - 1
Y o
a0 ft, e o
332  [Down chain 8 hrs, 90 to S2 E hrs. g n [
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.ovn gquiprent used in hie shop at_hone, 80105
_Delizht Valley Schopl Road, Cottage Grove, Or 97424
;.4 hour
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& hour
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HNote: During the past __jcnr kr, Thoma advised he has probably used his home

. jower_squipmnt aproximitaly 100 hours, The times of useage varied, At times
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APPENDIX 3
TERMINOLOGY GLOSSARY

ANSI-1969-Measured hearing levels are referenced to the 1969 Standard published by the
American National Standards Institute (83.0) specifying audiometric threshold values for
normal heuring young adults,

A-weighted sound level - sound pressure level in decibels as measured on a sound level meter
using an A-weighted network, This network attempts to refiect the human ear’s decrensed
sensitivity to low {requency sounds,

audiometer - instrument used to measure hearing sensitivity using pure tones,
dB - abbreviation for decibel.

dBA - abbreviution for decibels measured on the A scale of n sound level meter; used in
OSHA noise regulation and most environmental noise regulations, (See A-weighted Sound

Level}

decibe! - n unit for measuring the level of u sound. The decibel is bused on a ratio expressing
how much greater a sound pressure is above a apecified reference level.

frequency - The rate at which a sound source vibrates or makes the air vibrate determines fre-
quency, The unit of time is usually one second und the term Hertz (Hz} is used to designate
the number of cycles per second. Frequency is related to the sibjective sensation of pitch,
High frequency sounds (2000, 3000 and 4000 Hz) are high pitched. In terms of speech, con-
sonanis are usunlly high frequency in nature and vowels are low frequency.

hearing level - amount in decibels by which the threshold of audition for an ear differs from
zero decibels (dB) for each frequency—n standard audiometric threshold derived from
normal-hearing young adults.

Hertz - unit of frequency.
HL - henring level.
Hz - abbreviation of Hertz,

impulse noise - sound of short duration, usually less than one second, with an abrupt onset
und rapid decay.

noise dose - an auditory exposure of a listener over a defined period of time.
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roise exposure - instantaneous airditory exposure of a listener measured at the ear,

Nutse-induced permanent threshold shift - 1 permanent reduction in hearing level cansed by
noise,

NIPTS - shbreviation of noisc-induced permanent threshold shift.
preshycusis - deterioration in hearing cansed by the process of aging.,

pure-tone audiogram - a set of measures that compares the hearing sensitivity of an individual
in detecting faint pure tones in a quiet test room, to the corresponding ability in a normal
hearing young adult population. Usually shown as a graph or table depicting hearing
thresholds in decibels at the frequencies of 500, 1,000, 2,000, 5,000, 4,000 and 6,000 Hz,

recovery - the principle by which removal from noise allows the inner ear hnir cells to regain
their pre-noise exposed condition.

temporary threshold shift - tenporary reduction of the hearing level, usually caused by ex-
posure to high level neise, The hearing level usnally returns to pre-exposure hearing following
a period away from noise. Frequently used to predict potential for permanent threshold shift.

TTS - abbrevintion of temporary threshold shift.

Worker's Comgpensation Terms

AA00 - American Academy of Ophthalmology and Otularyngology - the association of hear-
ing specialists who developed the hearing formula used by the AMA Guides. The 1959 AA00
formula avernges hearing levels at 500, 1,000 and 2,000 Hz using a low fence at 25 dB (re:
ANSI-1969} as the beginning point of impuairment, n high fence at 92 dB as the point of total
loss, und ench decibel reduction between 25 nnd 92 @B represents a 1.5% impairment rate of
growth (totalling 100%). The 1979 revision adds 3000 Hz to the formula.

AMA - American Medical Association - has produced guides to hearing impairment.

Berney formula « 1V, Berney, a New Jersey otologist, has developed a formula nsed [re-
quently in New Jersey worker's compensation cluims. It averages hearing levels ot the fre-
quencies of 500, 1,000, 2,000 and 4,000 Hz using a beginning peint of impairment at 26 dB
{re: ANSI-1969).

CHABA - Committee on Hearing, Biouconstics, and Biomechanics of the National Academmy
of Sciences, studying various hearing loss issues. CHABA was asked by the Navy to recom-
mend g compensation formula which would inelude the 3,060 frequeney but would result in
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same compensation costs as the 1959 AAUO formula. The CHABA working group recom-
mended a formula with a beginning impairment at 35 dB (re: ANSI-1969) averaged over the
1,000, 2,000 and 3,000 Hz frequencies. This recommendation was the basis for a 1975 revi-
sion in the Wisconsin Compensation Rule.

Culiforniz formula - This formula was agreed on by industry und labor and incorperated into
the California Compenaation Code in 1961, It averages the 500, 1,000, 2,000 and 3,000 fre-
quencies with 25 dB (re; ANSI-1969) as the beginning point of impairment, This formula has
recently been adopted by the AMA,

compensation criterion - provisions in the worker's compensation law-waiting period for fil-
ing, hearing impairment formula, deduction for presbycusis—which affect the amount of
compensation received.

compensation formula - the method of calculating a percentage of hearing impairment. [t in-
cludes o low fence, high fence, averaging method of levels at specific frequencies, percentage
per decibel impairment rate of growth, and better ear correction. There are several different
methods for caleulating the percentage impuirment in use at the present time (See Tuble 4),

high fence - point of 100% hearing impairment using a specific compensation formula,

lfow fence + minimum compenseble hearing impairment using a specific compensation for-
mula.

NIOSH - National Institute for Occupational Sufety snd Health - the federal research arm in
safety and heaith. NIOSH, in its criterin document published in 1972 recommended a for-
mula averaging 1,000, 2,000 and 3,000 Hz with 25 dB (re: ANSI-1969) an the point of begin-

ning impuirment.

1947 AMA - the AMA in 1947 published a formula for hearing impairment which was widely
used until replaced by the 1959 AAQO formuln, The AMA 1947 formula weighted frequen-
cies from 500 to 4,000 Hz,

Freq. Hz % Weight
500 15
1,000 30
2,000 4
4,000 15
100%
105
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