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of tho permitten’s activitics, tho factual lae
suca to be considered at the hearing, a dée
saription, of the naturs antt purposs of the
naaring together with a statement of the

" sppiicable fulen and procodures, and the

méana by which persons mny napect and
oope all relevant, nonconfidentinl forma,
documents and othef matériala cOmMprising
the public ftis, at the Ofca of the Haglonal
Hoanng Clork, Roatt NO. ewuewss EPA Reglon
amanawy WECEKUAYS hDotween (fegiisr businesa
houra) at tho sbove address or by calling
{ares code, talephono number).

. Nams .
o Negional Adminlateator -
{im 7034004 Mlcd 11-20-70;8:40 am]
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" [AQCFR Part201] .
RAILROAD NOISE EMISSION
STANDARDS
Speeial hocal Doterminations

‘Tho Environmentat Protection Agency
(EPA) proposes to amend Interstato
Railraad Noise Emissdon Regulationy, 40
CFR Part 201, oy adding Subpart D re=-
iating to walver by the EPA Administrae
tor of the preemption of certain State
and loeal rallrond noise reguintions, The

. Amehdments proposed hereln arg in-

tended to clarify the preemptive cdect
of section 17te) (1) of tho Noise Cotitral
Act, 42 U.8.¢. Section 4018(2) (1), and
10 provide procedures for the implemens
tation of thu walver authiordy of section
17(c) (2) of tho Act.

Scction 17(a) of the Noise Control Act
required EPA to publish nolse emission
regulations for surfnco earriers engaged
in interatata commerce by rail. On Janu-

© ary 14, 16876 (41 FR 21084), EPA published

reguiations setting noisa emission stands
ards for ruilcars and locomotives. Ace
canding to sectisn 17(c) (1) of the Act,
after tho effective date of Federal regue
1ations applicable to nolse emissions res
sulting from the operation of any cquipe
ment or {acuity of on interstate rail ear-
e, no Stata or palitical aubdivision
thereot mny adopt or enforee any stands
ard applicablo to noise emissiony restlt-
Ing from the operation of the same
cquipment op facility of such carrler une
iezs such standard (8 identieal to the
Federnl atancarg preseribed under sece-
tdon 1T. Subsection 177e)(3), hawever,
provides that nothing in section 17 shall
diminish ar enhance the rights of any
State or political subdivision thereof to
establish and enforce standards or cons
trols on lavels of envitonmental nolse,
or to control, Ueense, regulate, or festriet
the use, operation or mavement of any
product 1 the Adminisirator of the Ene
vironmental Protection Agency, after
consultation with the Secretary of
Tranaportation, determinea that such
standard, control, leense, remulatlon or
restriction Is necesattated by special local
conditlons and is not in conflict with
fegulntions promulgated under sectton

17,

The Implementation of sectlon 17¢e)
(2) requires that State and local gava
ermments planning to wiops or enforce
regulations preempted by the termy of
section 1T(c) (1) apply to the EPA Ad.

PROPOSED RULES

ministrater for syalver of that preempe
tion. Accardingly, EPA intends by these
proposed regulations to: (1) define the
precise pattire of the preemption imposed
by sectfon 1T(c) (1) cf the Act, su that
State snd local governments will know
what reguintions they may nho longer
andopt or enforce without EPA approval,
(2) eatablish procedures for State and
local governments to follow in seeking
EPA approval of their adoption or en-
forcement of reguintions where necess
sury, aa authorized under section 17(e)
(2), and (3) provide guidance ay to EPA'S
interpretation of ity authority undersecs
tlon 17¢(0) ().

Heetion 201.32 a3 proposed would pro-
vide guidanee as to which State and local

© reguiations are subject to preemption

by Federnl ratlroad nolse regulations,
The Agency haa interpreted section 17(e)
(1) of tho Noisa Control Act a3 prohibe
jting State and local governments from
adapting or enforcing any noise control
regulation which requires, or haa the

. practical effect of reotticing, the physical

modification of o Incility or plece of
equipment which i3 in compliatice with
Federal nolse emission standards, Mora
specllically, the prohibition would apply
to .all moro ‘stringent numerical noise
emisclon lmitations on TFedernlly regs
ulated equipment or facilities and all de«
slgn or equipment staad..rds, e, regs
ulntinna affecting o Federnlly regulated
focility or piece of eauipment which exs
plicitly requirs mmodifications in addition
to or more stringent than those necess
sary for the facility or equipment to meet
Federnl standards. Purther, in the case of
other reguintions enacted or snforced for
the purpese of noise control, If coms
pliance can be nebiersd by physical mode
ifteation of sueh {ncillties or equipment,
and no trensonable altarnatives extst
which do not inveolve physical modificas
tion of such facilities or equipment, the
reguintions would be preempted and re«
quire EPA approval.

EBDA haa considered other interhratas
tiona of section 17(e). For exampie, dupr-
ing the publle comment peried on the
rairond nolse emission standaros, &t w0
guRpestad to the Agency that TPAY
standardy would, after thair aZ2ciiva

* date, tatally preempt the authorily of

State and local governments to reguinte
railronds for noise emnisslon putposer. A
less radieal appreoach considered was that
nfter the effective dats of tho standards
for rall cars and locomotives, the State or
logal governments could fio lenger taite
any uctiont with respect to il ears or
locomotives, whether it involved physical
modifieation op stmply control of use,
operation, or movement. This appronch
wosd renresentad by EPA's discussion of
preemption 0 the preamble to the Anal
railrond  reguiationa (41 FR W 21843,
Though less consistent with the plaln
language of section 17(c) than the ap-
pronch now proposed, this interpretas
tion woa deeried ncceptabla hecsuse of
certain ambiguous elements of the Ieg«
tsintive history of the Act. After gnining
expetience with the practicol aspecty of
controlling noise sources [n interstate
cominerce, and after reviewing the legis-
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intive history In light of that experience,
EPA helieves that the Intent of the Act |
19 hest served by following the plain lans
gunge of section 17{¢’.

Propased { 201.31 would provide that
if o State -or local regulation is not in
the category of preempted requiations,
it tmay be andopted and enfarced without
EPA Involvement, If a regulation is so
npreempted, It will require EPA approval,
Propesed § 201,33 contains provisions
concerning the Aling and processing of
applications, includitig o provision allowa
ing the applicant or an affected Inter-
state carrier to request review of EPA's
decision. The proposal also provides for
consultation between the EPA Adminis-
trator and the Sceretary of Transportias
tior: a3 required by the Nolse Control Act.,

A3 a supplement to the provisiona p
posed herein, the Arency hns prepared|’
and will make available gutdelines estabe
liahing detailed procedures to be followed| -
by State ond local governments in fling,
and by tho Agency in processing applis
cations for waiver o! preempilon, It
important that State and local governs
ments follow the requitements of and
utilize the guidancs provided by the
guldelines na well a4 the propased proces
dures in addressing any questions or (3«
sues concerning the preemptive aspects
of the EPA's Intersiate Rallrond Nolse
Emisston Regulation,

Included in such gutdelines nre proce-
diral requirements aa to where npplicos
tiona must be fled and what informae
tian muss be included in supporting states
mentj necessary for the Administratar to
make o determination, Also included are
nrocedurss which delinente the manner
in which the decision process will be con-
ducted for all applications submitted to
the Agency. The determiinations will be
treated as Informal rule making, and
Interested pntties will have the oppore
tunity {o participate, The guidelines p
vide for publieation In the FEMEMAL REGa

mrza of applcations when received,
allawance for o public comment period,
and publieation of the flnal detersunee
Hon, The guldelines nlso cofluin Rrovis
stons concertung the Ageficy's processing
%t requests for review of final determinas
ans.

Unaer section 17(c}(2) of the Noise
Controt Aet, the Administrator may
waive precmption in any case where he
determines that the State or Jocal action
[3 necessitated by special lozal conditions
and is not i contlict with the Federal
regulations, This provision wns intanded
to nllow texibility to deal with situntians
where circumstances surrounding the
operations of rallroad equipment and
facilities within particular communities

. Tesult in essentinlly unique local health =
and welfare problems, Proposed Section

201,34 given guldanite na to EPA's intets
pretation of this provision of the Act. It
defines in a general manner the kinda of
tagtors which EPA will consider ns evis
dence of o specinl loeal condition, and it
explaing how the Administrator will age
sess the degres of contliet betweent the
State of local actioh and the Pederal
regulntions. Pinally, It provides thaot the
Admunistrator w1 balance these factars
against one another taking into account
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. tht; availnbllity of reasonable alternative

mentis of solving the speeial local nolse
problem. Becauss every comunity s
difterent, each will present o diferent
set of fnctors for the administrator to

., consider, Thus, it {s not possible to de-

veiop an exhatistive list of acktions hoe
would or woltld niot approve, However, the

+ genernl rulea proposed In | 201,14 are ex-

pected to be sufllcient guidance to Stata

. and local governments as to the limits of

the Administrators atithority undep sece
tion 17(er (1) of the Act.

The A trator’s grant of an ap-
pliention for walver of preemnption iz
somewhat lUmited: (& representsd an nd-
migistrative action with the eifect that
tha provistons of seetion 17 of the Nolsa
Control Act will Ho longer be o legni bayis
upon which te challenge the State or
local agency’s authority to adopt or en~
forco tho regitlation. The Administrator

* does not beliove that this Snding fepre=

tents an approval of the proposed Stato
or local Inw, or thint it affectd ‘n ony way
any otlier roquirements which that
standard muat meet, Specifically, tho
Administrntors walver of preemption
with respect to o proposed law or rule
does not meéan that it may contmvene
othep standarc: established by law, for
cxample thoao related to safpty! nor, ns
lmited by the Commeree Clause of the
.3, Constitution. may it impase an une
due burdenl cn interstate combieres, ale
though somo of the facters rolevant o
that test will already have been deter-
mined by the Adininistmtor {n assessing
conflet with Federal regulations. State
and Iocal ngencica are encaurnged o
earefully consider theso matters during
the development of such proposals,

It is the Agency's intention that thoe
guidance provided State and locnl gove
crements by the nroposed procedures
and tht supplemenital suidelines, when
Bnalized, be augmentcd whefe accessary
by sonsititation with the EPA Regional
Ofees, State and local movernments are,
therefore, encournged to frecly commus
nicate thelr questions and concerns on
oll matters relatea to prospective appll=
cutions [or precmpuion WLVEr deterinte

- natiohs, or othorwise concernisg the pros

tmptive aspects of the EPA'S Interscate
Radlrond Noise Regulation, to the apnte
priate EPA Regional Ofce. This cons
sultation will help enstre that applica-
tians for determtnations ape submitted
properly and oaly when necessary, xnd
will gid {a the efective solution of Siake
and lecal noise problems in the most
expeditiony mangner,

. Interestad persons are {nvited to pats
ticipuie In che development of these pros
posed reRulations by submitting their
written . data, views, and arguments,
Communiciattons should [(dentily the
regulatory docket number and ho agb.
mitted with flve copies to: Dlrector,
Atandards and Regulations Divislen, Of.
flce of Noise Abntement and antrol
(AW, Attention: Docket No., 76-
10, U.S. Eavironmental Protection Agen-
ey, Woshington, D.C, 00460, To assute
that all comments receive ndenuate cottes

' sidapption, they shiould roach the Agency

!

¢ FEDERAL REGI{TER, VAL &1, NO. 230-—MGHDAY, NOVEMBIR 29, 1974 L o

-, -
v

.PROFOSED RULES .

no later than 48 days ofter the date
of this notice, . .

Dated: November 18, 1078,

Jouw QuranLry,
Acting Administrator.

It is proposed to amend 40 CFR Part
201 by ad&icg the foliowing subport:

Subpart CStats and Local Authority

30100 DeAnitiona,
Genetul niles,
Preemption,

Basls for datorminaclona,

ATTHOLITT: 42 US8.C. soo. 4018¢¢) and §
U.3.C, sec, S82{a) (1) (2). (D).

BR20130 Definitions.

{8} Administrotor, As used in this suba
part, the tertn Administrator sholl refer
to the Administeator of the Environmens
tal Protection Agency or any person who
perfarms any-act on Als behalf,

(b)) Federally repuleted eguipment,
Any piece of wquipment of an interstate
rull earrier to which o stutidard s in gfe

Jest under 40 CFR Part 201, including:

By ilem which is an integral elerment ar
companent of sich equipment and any
{tem whose internetion contributes to ths
fiisa measured when operating under
the conditions smeciticd In such regulne
tiohs for complance measurement, Ine
chirted Amone sueh (temsg are refrizeris
tioft unils, or suxiliary enpgines on loco-~
motives or rail cors, and track, Items ex-
ciuded from the applicanility of the Ped»
eral standards by 40 CTR 201,10 are not
Fedarally sepulated equipment,

(e) lvane«federally reguiated equiprment,
Any ptece Of eqitipment of an interstate
il carrisr which is not Federally regue
Iated equipthent as depfied in § 201.20th),

(d) Design or equipment standarcy,
Those actions :aken by States or pollti-
cal subdivisions therep! which expressly
require for the purpose of noise control
the Instcllation of sound attepuntion
equpment or other hardware, ar the im-
piemencation of design changes, !n ads
dikon to Or mcre stpngent than ithose
Necessury iof equipment ar faciditles o
mest the Federad scandards,

(e} General environmental noize

standards, The.e netions taken by States -

or political subdivisionts thereof which
establish allowable nmbicnt nolse levels
or receiving land use notse levels stand-
ards which focus on the {dentity of land
raceiving the sound rather than the idens
tity of nolse solroes,

it} Use, aperation, or mavement coft=
irois, Those actlons taken by States or
political subdivisions thereof which ate
temnpt to regulate the sime, manner, nos

ture, or frequency of the operation of.

purticuinr equipment or facilities of In-
terstate rail carners fof the purpose o
noise eontrol, '
(gt Action which efectively requires
physical modifleation of Federally-regt-
lated equipment or facililies, Any action
impostng a requirement such that come
plianca cars be achieved by physieal mod«
Iflcatien of Federally-regulnted equipe
ment or Jacilitics, and ho rcuson:}ble

-

Paicg and proceasing of appllcationa,

alternative exists which docs not involve
physical modification of Federally-regil=
lated equipment or factlities,

th) Physical modification of Federal-
v regulated eguiprent or facilitics
Physical modifications i addition to or
more stringent than thoss necessary for
tha equipmens or facilities to meet tho
Federal standards,

(1) Agency puidelines on the fling S;lmd

_processing of applications. Proced!

guideltnes prepared and published by the
EPA a3 4 supplement to the provisions
of this subpart which establish the pro=
ecdures to be followed by State and local
governments in niling, ond by the EPA
in processing applications far walver of
preamption under Sectlon 17(e)(2) of
the Naolse Control Act of 1972,

§ 201,31 Generui rules.

() No State or lecnl government shall

adopt of chfores aty regulation which
s preempted, according to the rides o
§ 201,32, unlesa an applicntion bag been
submitted to the E2A 1o the monter pres
sertbed 2 20133 (a) and (b} and in
the Agency’s guidelines on the Aling and
processing of applieationa; ntd a final.
determination approving such applicpe
tion Lt whole of tn part under § 201330
or § 201.23(d) hna becoma edective,

(b} Any regtiation which {3 not pres
empted under 201,02 moy be sdoptod
and anformmt without EPA approval,

{8) 'Tho State and local governtnent: -

shal! {tseil, or through conaultation with
the appropriate EPA Regional Office, de=
cide wociber g Tegulation which it proe
poses to adopt or enforce [ precmpted
under I 201220,

{d) Where the Agency finds that EPA
approval !s not required hecause an e
plication relates to o requlotion which fa
not preempted, such decision will noe
constitute EPA approval or disapprovad
of the proposed State or locnl regulation.

(e Any Anul determipation under
4201.33(e) or §201,33(d) may approvo
tn pareand disappruve in patt the adop=
tlon ot enfarcement, of tha tequlation to
which n applieation relates, I any such
coase, that part of the requiition gisan=
proved may not be adoptad or enforced.

(1) Any inal determitation anproviug
the adoption or erdorcement of A regula~
tion, cr nay part thereof, under § 201,23

te) or § 201,131d) will speeify an effeotive -

date belfore which such adoption or efi=
forcement may-not take place. The afe
fective dote of o flnal determitintion
under $201.23(2) wil normally be 30
dnya from the date of publication of stich
detctmination, of, It reviewed pursuahe

,to $201,33¢d), the date of (ssuance of

final approval uiider § 201,33(d), whiche .
ever comes later, ot

§ 20032 Preempiian, T

(n} The Federnl intarstate il earrier

nnise emission regulattons under 40 CFR

Part 201 preemipt, after their effeccve '
dates, the authority of Htatss and politte '
cal subdivisions thereof to sdopt or efe

foree apy standard applicable ta noise

emisslans resulllng from operation of -

the same facllities or equipment cavered
by such Federal regulations wnless sueh

T,



stapdard i3 identical to the Federal
standard, Thetrefore, hefore taking any
steh precmpted action, as defined in ()
through (d) of this section, States or

polltical subdivisions thereof are required =~ (1)

to obtain o determination by the Admine
(strator of the EPA In aceordance with
thesa provisions, - - - e -

(b) A Stnta or lecal action shall be
deemed to be a preemped standard aps-
plicable to nolse emissions resulting from
operition of Federnlly regulated facilities
or cqtilpment if, for the purpose of noise
control, it - . ,

(1), Establiches o mumerienl nolse amis-
sion, limitation on Federally regulnted
equipment or facilities which Is more

stringens than the Federnl standard.ape.

pllcabla to such equilpment.or facilities;

or e . '

{2) By itn tcrma requires the physieal
modification -of - -Federally . requlnted
cquipment or facillties; or

(3) It !s neither (1) nor (3), above, hut
it ¢edeetvely requires the nhysieal modift-
cation of Federally reguloted ecuinment
or facilitles (ns defined in 4 202.30 (7)
and (h)), : ‘ '

{e) Preempted actions a3 to adoption
or enforcement. A determination accord-
ing to this subpart 18 required tegardicg
the ndoptisn or criforcement of the fol-
lowing types of refulntions which are
consideted to be preemnpted:

{1} Regulations which establish noise
emission standards for Federally regu-
lated equipment which are more strin-
gent than the Federal standards,

(3) Regulations which establish desian
or equipment standards for Federally
reitlated equipment.. . '

{3) Regulations establishing wse, oper-
ation, or movement contrals on Federally
teulated equipment for the purposs of
aoise control which require the physical
modifleation af the Federally regulated
muimnent, Rogulations in thig eategery
inelude those which attempt to restrict
the use, aperntion, or movement of Fed-
srally requiated cquipment that cmit
Tofd thon a speeified number of decibels,
oF that are not equipped with mutlers or
othier specified noise abatement cquips
ekt .

{4} Regulations ‘- establishing noise
efission standards for non-iederally
regulated facilities of Interstate rall car-
rers which effectively requirs the physis
cal modifieation of Pederally regulated
‘quipment operating within the {acuity.

¢8) Regulations establishing use or
peration controls for non-Federally
Tgulated facilities of Interatate rail cars
flers which effectively require the physte
il modifieation of Federally regulated
wuipment cperating within the facllity,

td} Preemnted actions aqs to enforce-
Mment enly, A detarmination according to
‘his subpart ia required with respect to
fagulations establishing generat environs
qental nofse standards only at such time
14 p 8tate or political suhdivision thereot
Jtoposes  to enforvé such  standards
#alnat Interstate rail enrriers, and only
4 complinnes would effectively require
the physienl modifieation of Federally
“egulated equfpment ar facllities,
. (&) Nonpreampted actions. A determi-
Sbllon according to this subpart 15 not

P18 RTRTFLEN
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required regarding the adoption or en=

forcement of the following types of reg=

ulations which are considered to be not

preemnpted: .

Regulations establishing nolse
emission stondards which are {dentical
to the Federal noise emission standar

»forinterstate rail cnrriers, -

(2} Remulations establishing noise
emission standnrds for Federnlly regue
lated equipment which are less atringent

- than the Pedernl standards,

(I} Such less stringent regulntions

- must ensure that virtually each piece of
cquipment found in violation of those

- regulations would if tested be found in
violation of the Federal standards,

« (- Buel® less stringent regulations
con specily testing conditions less rig-
orous than those specifled in the Pederal

- regulations if the level of the standard

- 18 relaxed so a3 to only {dentify equip-

ment which would violata the Federnl
standnrds, Lo

{1) Bueh less stringent requintionz
can be used under Jess than ideal testing

- tonditiohs o identify “gros: viclations":

Le., equinment that viclates the Fedarnl
standnrds by a substantiol amount,
13} Regulations estabushing use, op=
‘eration, or movemens controls for Fed-
crafly reguiated equupment of interstate
rall carriers, compliatice with which does
nat effectively requ:re physion] modificne
t!untof sueh Federally regulated equip=
ment. .o .

{4) Regulntions establishing the fols
lowing for rnensFederally regulated
equipment of Iterstate rail enrriers: (i}
Holse emission standards, (i) Use, op=
erailon or movement controls, iill) Due
algn or equipment standarda, :

(3  Regtlatlons  establishing nols
enission standards for non-redernlly
regulated facilities of interstate ratl cars
riera which do not effeptively require the
physleal modification of Fedemlly requ-
lated equinment operating within the fae.
c .

(8) Remuatisng establiching use or
operetinn conirols on non-Federalls rege
nlated facillties of interstate rall cartiets
which do ot offeetively reguiss the
phvsital modification of Federnlly regue
lated equipment aperating within the {n-
edlity,

(71 Reqlutions establishing design or

~tquipment standards for ticnsFederally
reguiated facilities of interstate rnil car-
riers, Examples of such reculaticns would
Inetude remilations reouiring !nstalla-
tion af quiec retarders or noise barriers
around retarderain railvond hump sards,
ar {nstallation of noise harriers nlots 5o
lected sActions of rilrond riehtt-ofswmy,

f8) Remulntions establiching penaral.

environmental nolse level standards
where elther the operations of Interstate
ratl carrfets are not among the noise
jourcea cousing a violation of the rexu-
intion. or if such npecationa ate among
the nolse sources causing s violatfon,
stich requlations do not effectivaly re-
nuire the phvsical modifleation of the
Federallv reguiated equipment of inter-
state rall carriers, .

(3) Regulations establishing tise eoti=
trols which prohibit ar restrict the use

52318

of wnrning devices such oy horns, whia-

tles, or bells, An example of sueh a cone
trol would be an ordinance which proe

hibited the  sounding of a locomotive.

Horn except as O necessary wariing

atgnal, [ .

(10> Remuoations which inposa use,
operation or movement controls on the
equipment or facilities of interstate rudl
carriers for purposes untelated to hoise
control, Examnples of such reculations

would ‘be drdinanees which prohibit the . -

transport of hozardous freight within
poapulous areas by interstate radl earriccs,
(11) Regulatons used for identilying

interstate rail. carrier.equipment that is -

in probnbie viclation of Feders! stand.
ards, provided that.-ultinate nonecoma
pliznce be based upon the faljure to muet
standnrds no more stringent than those
specifled In Federal remulntions, Such
feguintions ars- sometimes  ealled
“SCIetning texta” and serve to identify

probable violators of Pedern! standards *

10 that voluntary corrvective nctlon might
be taken without resort to o test aceord-
g to Fedirally authorized procedures,
or so that probable violators ean bt ina
atructed to hove o test parformed deourd-
lag to Federally authorized procedures
with compliance bpsed on meeting stand-
atds cither identical to Federal stand-
nrds, .ar otherwise approved under this
Bubpart, - .

§201.33 Filing and proeesaing of appli-
eatinna,

fa) An application for n determination
hy the Administrator approving the
sdopion ar enforcement of o regulation
which iy preemnted aceording o 1 201,22
may be submitted only by o State ar loeal
governmeantal otfice or agency which has
the nuthority to adopt or enforee such
regulation.

th) EZach applcant shall have pube
lshed in o newspoaper of genernl eircula-
ticn within its Jurisdiction, notice of its
intent to fle¢ an appliecation with the
EPA for o special local determination une
der this Subpart,

{c) The Administrator after consuitae
tlon with the Secrewary of Transportis-
tlon or his delegnte, will, within 180 days
of the Agency's recelpt of an application,
Lisue a final determination approvisg or
disapproving the application ot any part
thereul, and will publish such doterming.
tiott In the FEneraL REQISTER along with
an explanation of the hasis for his deters
mination. 3ubjees to sitbsection (), such
determination will constitute nnal agens
oy ageney action on the application,

{d) Within 10 days after such publica-
tian, tke applicant or any affected inter
state il currier may requeat thut the
Administrator seview the final determia
nation published under subsection (),
upon which such Anai determination

may he elther affirmed, overruled, or :"'

held for further comaideration,
§201.34  DBasin for detrrmiinations.

ta) The Administrator, after consultae
tion with the Secretary of Transpottne
tlon or his delegate, will permit the adop-
tlon and enforesment of any precmpied
State or loenl regulation which he detera
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mines '3 necessitated by speclal léeal
conditions and s not in conflict with the
regulations in this Part.

() In making any determination uns
der subsectlon () of thiy sectlon, the
Atinistrator will bolance the following
factars: ..

(1> The natura and. extent of tha
speciad looal condition upen which the
application is hased, :

(23 Tho degree to which the State or
toenl nction would confliet with the Fed-
oral regulatory achemo,

3y Thoe availabllity of solutions other

© than thoss proposed which eould provido

-

tho necessary reliel yet conflicting to o
leaser degren with the Federal reguistory
schome,

(c) In nssesxing the severity of the
special [oeal condition upon which the
applleation 1s based, the Administrator
will consider tho degres to which denying
the appleation would bo inconsistent
with the polley of the Naisa Control Ast
of providing an environment free from
noise thot jeopardizes the publie health
nnd welfare

t1) ‘In general the Administrntor wil

consider whether thare exist geogmpho-
1eal, topofraphicn! or demonraphic cons
ditions which render Federni nowo emiss
aton standards inadequate to protect
publle health and walfare. Sueh factora
as the proximity of nolse-sensitive popu=
fntions (o noise sgurces, or contitions
which {ncreoso elther the duration or =
tensity of noise will bo considered
relevant, ”

(2) In particulsr, tho following are
considered illustrutive exwmnpiea of the
kinds of conditlons which may cause ot
contribute to o specinl locad condition:

(1) Steep upgrades or downgrades

+ which chuse Federnlly regulnted locomo=

tives to opetate for sustained pericds ac
or near fall thrattle:

{11) ' The loeation of hospitals, nursing
homues, retirement hormes, o other ine

“stitutions for the *oeuneration of the
slek or oiderly near o heavily used mi-
rond facility or right-of -way.

(i The loeation of large numbers of
resldential structures near a hedvily usad
railroad facllity or right-of-wuy.

{iv) The locntion of schools, churches,

or other oducotionnl focilities near o |

heavily used rallrond {ncitity or right-af-
way.

{3) ‘Tha follawing factors will be con-
sidered mlevant but not determinative
in and of themselves aa to the question
of the existence of a speelnl loeund
candition:

+(1} Publie concern {or noise control,

(i} Enactment of nolse control regu-
latlons prior to the promulgation of
the Federal Ruiltoad Noise Emistlon
Standards,

{d) In pasecssing tho degree to which
the State or lotal actlon would contlict
with the Fedarul regulatory acheme, the
Adnunisirutor =l consider the degres
to which granting the application would
be. {.consistenss with the palicy of the
Nolse Control Act of providing Federal
astandords for sources of nole [ coms=

_ meree which require nationnd ttniformity

4 . Py
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of treatment, ~’Il'ht: following factors will

be considered relevant to assessing the
degree of cotiflict with the Federal regu-
latory scheme;

(1) The number of pleces of railrond
equiptment that would be atfected by tho
aetiotr, ’

(2) Tha degres to which equipment
afected by the State or locnl action op-
erate in localities other than that of
the State or local government which
proposed to regulate them.

(3) Whethetr the Stats or local age
tion would impose testing requirements
of procedures which are ditferent from
those imposed by Federal reguintions
and which constitute o slgnificant bur-
den on Interstate rail carriery.

(4} The degree to which the fres flow
of !nterstate commerce would be ims
pedded by compliance with the State or
local reguintion, - '

PR Doc.,T0-340888 Fitod 11-20-78;0:45 am).

[40CFRPAR202]  .v.
IPRL o41=1}

INTERSTATE MOTOR CARRIER NOISE
EMISSION STANDARDS .
Speciai Locai Doterminationa

The Environmiental Protectlan Agency
(EPA) proposes to amend Interstate Moe
tor Carricr Noise Emission Regulatlons,
40 CTTR Part 202, Wy adding Subpart ©
relating to walver by the EPA Adminise
tratar of the preemption of certaln State
and local truck noise regulntions.. The
ampndmpents proposed  herelg are in-
tended to clarify the preemptive effect
of section 18(c) (1) of the Noise Control
Act, 42 ¥.9.0, Section 4917(c) (1), and to
provice procedutes for the !mplementas
tion of the waiver authority of section
18(g} (2) af the Act. .
Section 18(n) of the Nolse Control Act

required EPA to publish nolse emission”

regulatlons for motor saryiers estgaged L
interstate comemerca, On October I0,
15754 (30 52 302001, ZPA puklished regu-
jlaticas setting nolse omission standarss
for vehicles over 10,000 pounds GVIWR/
GCWTR opernted by motor enlriers en-
gnged in interstate commerce. Accords
ing to seetion 18ie) (1) of the Act, after
the effective date of Federal ragulations
applicsble to noise emissions resulting
from the operatiton of any matar carrier
engnged in interstate commerce, no State
or political subdliviston thereof may
ncopt or enforce uny Standard applicable
to nolse emissiohs resulting from the
sume operntion of such malor carrier
unless such standord is identicnd to tha
Tedernd stondard prescribed under secs
tian 18, Subsection 18(¢)(2), however,
provides that nothing in sectlon 18 shall
diminish or enhnnee the rights of any
State or political subdivision thereof ta
eatablish and enfores standards or coti=
trols on levels of environmental noise, ot
to contrel, lcense, regulate, or restrict
the use, operation of movement of any
product if the Administrator of the En»
vironmental Protection Agency, after
copsultation with .the Secretary of

- -

Transpartatlon, detetinines that such

standurd, control, llcense, regulution or

restrictinn {3 necessitated by special local
conditions and is not Lo conflict with teg-

ulations pro;ulgated under section 18,

Tne implementation of section 18
te) {2) requires that State and local gove
ernments plaoning to sdopt or enforce
reglations preemptad by the terms of
section 10(c} (1) apply to the EPA Ad-
minlstrator for walver of thal preenip-
tion. Accordingly, EPA intends by these
proposed fegulations to: 1) define the
precise natufe of the pracmption imposed
by section 18te) (1) of the Act, 50 that
Btate and local governments wik know
what reguiations they may no jonger
adopt o enforee without EPA approval.
o) establish procedures for State and
local governments to follow in secking
EPA npproval of their adoptlon or ci-
forcemens of regulntions where neccas
sucy, 08 suthorized under section 18
(c)(2), and 3) provide guldnnce os to
EPA's interpretation of lts authority un-
der section 181e) 123,

. Bection 202,22 aa proposed would pro-
vide guidince na to which State and local
regulations are subject to preemption by
Federal motor corrier raise regulations.
“The Agency has interpresed secilon 18
(e) (1) of the Noize Coutrol Act as pro-
hibiting State and local governmenta
frotn ndopting or enforcing uny nofse
control regulation which requites, or boa
the practichl edect of requinng, the pitys=
ical modification of o facility or plece
of cquipment which is incompllanes with
Federal noise emission standarcs, More
specifically, tho prohibition waould apply
to nll more stringent numerical noise
emission lmitations on Federally regu-
iated equipment or facilities and all de=
sigh or squipment standards, i.¢. regula-
tions aifecting a Fuederally regulated fa-
cility ne pecs of eguwipment which oXe

.plieitly require moedifications in additlon
1o or more sitingent then those necessoty

*for the facllity or equipment to meet
Federn! standurds, Further. i the cose
of other requiations enacted or enforced
for the nurnase of nolse control, if coms
puance can be achieved by physical modi=
fication of such faciities or equipment.
and no reasonable solternatives exist
which do not involve physical modifica=
tlon of such facilities or equipmernt, the
regulations would be preempted and ree
quire EPA approval, :

EPA has cohsidered other interpre-
tatlons of section 1d(ch, such as that
where the EPA's standards would, after
their elfective dnte, totally preempt the
authority of Stale and Incal govetitents
ta regulats moter cotriers for noise emid-
ston purposes. A lesa radical approach
considered was that after the etfective
date of the standards {or vehicles aver
10,000 pounds AVWE/GCWR, the State
ar locol goverunents could ng longer take
any action with respect Lo such vehicles,
whether it invelved physical modifica-
tion ar simply control of use, opemtion,

_or movement. This spproach was repre-
sented by EPA's diseussion of preemption

in the proamble to the final motor carrier

regulation (39 FI2 30208, Thuugh less
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consiatent with the plain language of sec-
tion 18(e} than the approach naw pro-

posed, this interpreiadon was deemed |

" *peceptable hecouse of certain ambiguous
- elenents of tho legislative history of the
Act. After golning experience with the
practical aspeets of centrolling noise
* pources in interstate commeree, and after
reviewing the icgislative history In light
of that exper{ence, EPA believes that the
Intent of the Act i3 best served by fols
%vgu;n the. ploin, langunge of section
P

PROPOSED RULES

lema. Proposed. § 202,34 gives guidance
a4 to EPA's interpretation of this pro
visfon of the Act. 1t defines in n gens
era} manner the kinds of foctors which
EPA witl consider ns evidence of o spe=

. cial local condition, and it explains how

Proposed § 20231 wowld provide that.

it o Btate or loeal reguiation Is not in
Jho category..of, preemnted regulations,
it may be adopted and enforced without

‘.EI"A involvement. If o regulation is so-

“preembted, it will fequire EPA approval,
Proposed § 20221 contains provisions

concerning the flling and processing of .

applieations, ineluding a provision allows
ing the applicant or an affected interstate
earrier to reduest review of EPA's deets
sion, Tho propesal nlso provirdes for con-
suitation between e EPA Administrator
and tho Secretary of ‘Transportation pa
required by the Nolse Control Act,

As o supplement to the provisions
proposed Heteln, the Acency has nre-
pured ond will malta avallable sindelines
esteblishing detailed proeedures to be
followed bv Btate and local governe
ments in filing, and by tho Agency in
Frocessing applications for waiver of
preemption. It Is Important tha: State
ard local oovernments follow the ee
quirements of and utilize the guidanee
provided by the giidelines ns well as the
proposed progedutss in addressing any
questions or lssues concerning the bre-
emptive aspects of the EPA‘ Interstata

Motor Carrier Nolse Emission Regins

tion,

Incluyded in such guidelines are pros
cedural requlremetils as to whers aps
plientions must &o fled andg whot infor-
mntion must be included in suprorting
etatements necessary for the Adminise
trator to make o determination. Also ine
cluded are procedures which delineate
the manner in which the deeision proes
ess will be conducted for all applications
aubmilted to the Agency, The detérmie
natlons will be treated as informal rule
mnking, and interested parties will hove

« the onpportunity to participnte, The
guidelines provide for pubtleation in the.
Fenrnar, Rreisten of applications when
tecejved, allowance fora publie comment
period, and publication of the final de-
termination, The uldsiines also contain
Provisions concerning the AZeRey's procs
essing of reoquests for review of final
determinations,

Under section 1016} (2) of the Noiss
Central Act, the Administrator may
wilve procmption !h any case where he
determines that the State or Jocal astlon
13 necessitated by specinl loenl condle
tlana and 13 not i conttict with tha Feds
eral. regulntions, This provislon was ine
tended to nllow flexibility to deal with
fHilnations  where cifcumstances  sure
rounding the operations of motor carner
quipient and facilities within partics
ular comununities result in essentially

unique Jocal health and welfare proh-

.

the Administeator will assess the degree

-of canfllct between the Stale or Jecal

actign and - the. Federal remudations,
Finally, it provides that the Adminis-
trator will halance these fnctors agafnst

- one  another taking-into- nccount -the

availability of ressohable alternative
means of solving the speeinl local notse
problem. Decause every commiunity 13

-different, each will present:s. different ..

set of {actors for tha Administrator to
-consider. Thus, it s pot-possible to de=
velop an exhaustive Ust of actions he
would of wouwld not approve, However,
the general rules proposed,in § 20234
arp expected to be suficlent guldance

.to State and lotal governments ts to

the lmita of the Admintstrator's autiors
ity under section 18¢e)(2) of the Act.
The Administrator’s.grant of o1 ap=
plication for watver of precmptica 18
somewhat lmited: it represents on ad-
ministrative action with tha elfect that
the provisions of sectton 18 of the Nolse
Control Act will no longet be u legal basts
upon which to challenge the State or
local agency’s authority to adopt Or ene
force the reguiatton. The Administrator
tloes not belfeve thnt this Anding vep-
resents an approval of thg pooposed

State or loeal daw, or that it afects in

any way any other requirements which
that standard must mees, Specifienlly,

the Administrator's waiver of proemp=

Hon with respect (0 8 proposed law orf
rulp does ot mean that it may contrn=
vene nther standords established by
Inw, for example those reluted to safety;
nor. a4 limited by the Commetes Clause
of the U.3, Constitution, moy it impose
an usdie hurden cn Interstate come
merce, although some of the factars rel=
evant to that test will slrendy have been
determined by the Administrator {n as»
sessing condlict with Federal requlaticns.
State aad locnl agencies arg encours
aged to carefully consider these mutlers
durnng the development of  such
proposals,

It i3 the Agency's intention that the
muidanee provided State and lecal gove
emments by the proposed pProcedures
and the supplemental guidelines, when
finalized, be augmented whete necessary
by consultation with the EFA Regional
Ofeps, State and loedl governments are,
therefore, encocuraged to freely commu-
nicate their questiona and cobecrna oh
all matters related to prospegtive appli-
entions for preemption walver determis
nations, or stherwise concerning the pre«
emptive aspecty of the EPA's Interstate
Motor Cartier Nulsg Regulation, o the
appropriate EPA Reglotinl Ofce, This
consultation will help ensure that oppli=
catlona for determinationa ara submitted
properly and only when necessary, and
will nid In the etfective solution of State
and locol fioise -prablems in thee mest
expeditiois manner.

Interested persons are invited to pare
ticipate itt the development of these pros-
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posed Tegulations by submitting their
written data, views, and arguments.
Commurn!caticns showld identily the reg=
Mlatory docket number and be submitied
with five coptes to: Director, Standards
and Requiations Dlvislon, Ofice of
Noize Abatement and Control (AW-iT1},
Attentlon: Docket No,: 76=11, .3, Envi-
ronmental Protection Agency, Washinge
ton, D.C, 20460, To assute that all com=
ments recelve sdequnte consideratinn,
« they should reach the Agency no laier
than 45 daysaftet the date of thia notice.

" Dated: Noyember 18, 1078,

reee o o JORN - QUANLES,

) Acting déminisirotar,
"It 4 proposed 5 ‘omend 40 CFR Part
202 hy ndding the following subpart;
,;yhpm c—sulo_and locat Authanity -,

+ Bee,
20200
-5 1]
20203

Defititinns,
General rules,
Preemption. . L
20233 Plingand processing of applizations,
20204 Daslyfor detefminationa. Tt
- ARTUOLITY! 42 US.C. sec. 4817(c) and &
_ Uao, sec. 552{a) (1) {C), (D). .

§ 20230 Definitlons,

(n) Administrator, As used in this sub=
part, the term Administrator shall refoe
to the Administrator of tha Envirote
mental Praleetion AZERcY or any parson
who performs any act on his behalf,

(b) Federally regulated equipment.
Atly plece of equipment of an interstate
matar cacner ta which a stahidard 8 in
etfees under 40 CFR Parg 202, ineluding
any {tem which is an integral element or
caiponent of such equipment and any
1tem whose interaction contribusies Lo the
notse measured when operating under
the conditions specifitd in such regulne
tions for compliance measurement, Ite
cluded nmons such items are Tefrigerne
tion nrits, Itema excluded from the ap-
pleability of the Federal standards by
40 CFR 202,12 are not Federally regue
lated equipment,

(e} Nom-fedorally regulated equipe
ment, Any piese of equipment of an in.
terstata motar sarvier which 49 nos Pod.
erally rerulnted equipment as defined in
§ 2023010,

(d) Design or equipment standards,
These actions taken by States or political
subdivisions theteof which expressly re.
quire {or the purpiose of nolse control the
installntion of sound atientatton equip-
ment ar ather hardwnre, or the imples
mentation of design changes, in addition
to or more stringent than those necess
sary for equitpment of facilities to meet
the Federal standards. )

te) General environmental nolse
standards. Those nctions taken by States |
or political subdivisions thercof which
establish allownhle amblent noise levels
of reeeiving lahd use notse level stand-
ards which foeus on the identity of the
jand receiving the sound rather
the dentity of noise sourees,

(1) Use, oneration, or marement cofle
trols. Those actions taken by States or
palitien] subdivisions thereof which ate

tempt to reguiate the time, man.ier, nos

Lo
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ture, or frequency of the operation of
prrticular equipment or faeclities of in=

Tterstato motor carriers for the purpose
of foise cantrol,

(g) Action which effectively requires
phitical modification of federally regue
lated equipment or focilities, Any nction
imposing a requirement such that come
pliafice can be achieved by physical med-
iflention of Federnlly tegulated eniulp-
ment or facilities, and no reasohable

.. alternntive exists which does not involve
phyaieal modifisation of Federnlly regu=
Inted equipment or facllities.

(h) Physical modification of Jeders
ally reguluted equipment or facilitfes.
Physical modifications i addition to of

.- more extensive than those necessary for
the equipment o factlities to meet tha
Federa! atandards. .

) Apency guidelines on the fAling and
processing of appllcations, Procedural
giidelines prepared and published by the
EPA g# o suppilement to the provisions of
this subpart which establish the proces
durea to be followed by State and locael
governmenta in Allng, and by the EPA (n
processing applications for walver of
preemption undes scction 18(e)(2) of
the Naiso Contral Act aof 1573,

8202.31 General miles M

{0) NoGtateorlocal goyernment shall
ndopt or erifores any regulation which is
precmpted, necording o iho rules in
9 202,32, unless 221 applitation has been
submitted to the EPA ln the Manner ptis
seribed 1n 420233 (a) and (b) and in
the Agency’s puidelines on the filing and
processing of applications; and a fnal
determipation spproving such applica-
tion in whole or in part uhdet § 202.33(c)
.of §202,33(c) . has become effective,

(h} Any regulatipn which i not pre-
ampied under §222,32 may be adopted
nd enforeed without EPA approval,

¢e) The State and locat government
shall ftself, or through consultation with
tha appropriate EPA Regiotial Otliee, de-
zide whether a regulation which it pros
posea to ndopt or enforee s preempted
uvndoer § 202.32, .

(d) Where the Agency finds that EPA
approval is not reauirea because an ap-
plication relates to a regulation which s
not presmpted, such declston will not
constitute EPA approval or disapproval
of the nroposed State or local regulation,
al detecminotion under

§200.33(c) or §202,33(d) may approve

in port and disapptove in part the adope

.tlon or enforcement of the tegulation to-
*'which on appileation relates, Iy any such
caag, that part of the regulation disap-
proved may not he ndopted or enforced,
(1) Any final determination approva
ing the adoption ot enforcement of a rege
ulation, or any part thereof, under

§ 202.33(¢) or §202.33(d) will specify an

effective dote befors which such adoption

or enforcement may not take place, The
= effective date of a flnal determination

under § 202,33(e) will normally be 30

days from the date of publication of such

determination, or, If reviewed pursuant
to §002.33(d), the date of issuance of
final approval under § 202.33(d), whiche

' gyercomes jater,

1

.

\sl
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§ 20232 Preemption,

{a) The Federal (nterstate motor

carrier nolse emissicn regulations under
40 CFR Part 2023 preempt, after their
effective dates, the authority of States
and politleal subdivisions thereol to
adopt or enforce any standard appticable
to noise emissions resulting from tho
same operation of mator carriers covered
by such Federnl regulations unless such
standard fa identical to the Federal
standatd, Therefore, before taking any
such preempted action, as defined in (b)
through (d)} of this scctlon, Btates or
political subdivisions thereof nre required
to obtain a determination by the Ads
minisicator of the EPA In accordance
with these provisions, .
. {b} A State or local action shall be
deemed to be o preempted standard aps
plicahle to nolse emissiona resulting from
same operation of motor carriers covered
by Federnl regulotions if, for the purpose
of notse control, it; -

(1) Establishes a numerical nalse
emissjort Lmitation on Federally regu-
lated equipment or facilties which i3
mare stringent than the Federal stacds
ard apalicable to such equipment or fn-

- cilltics; or .

(3) By its terma requiies the physieal
modifieation of Federally regulated
equipment or facilities; or '

{3) It 1a neither (1) nor {(2) nbove,
but it efectively requiras the physical
modifieation of Federally reqlated
equipment or facllities (os defined in
§ 202.30¢g! and {h)}, .

{6) Preemated actions as fo adoption
or enforeement, A deternmination neearde
ing to this subpart is required regarding
the adeption or enforcement of the fol-
lowing types of regulations which are
cansidered to be preempieds:

t1) Regulations which establish noise
emisslon standards for Federally regu-
Inted equipment which are mere sitine
gent than the Federal standards.

2) Regulations which establish desian
ot equipment standards for Fedetally
recuintedd pquipment.,

(3) Regulatona establlshing use, op=
erotion, of movement controls on Fed-
erally regulated equipment f{of the pure
pose of noise cantrel which reguire the
physien! modification of the Federally
requlated equipment. Regulations in this
cazegory include those which attempt to
restrict the use, operatlon, ot mavement
of Federally reqwated equipment that
smit more than a specitied number of
decibels, or that are not equipped with
muMers or other specified hoise abates
ment equipment.

(4) Reguintions establishing noise
ammission standards for nonsFederally
regulated focilliles of lnterstate motofd
carriers which etfectively require the
physical modification of Federally reg.
ylated equipment operating within the
fncility.

{5) Megulntions estoblishing use or’

operation controls for non-Federally
regitlated faetlities of Interstate motor
enrners which effectively reauire the
physieal modification of Federally requ-
inted cquipment operating within the
{aciity.

’
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(d) DPreempted actions as to enforces
ment anly, A determination according to
this subpart is required with respect to
reguintions establishing general environ»
mental noiso standnrds only ntsuch time
as o State or political subdivision thercof
proposes to enforce such standards
ngainst interstate moter carriers, and
only it complianee would effectively te-
quire the physical modlfieation of Fed-
erally regulated equipment or {acilities,

e} Nonpreemnpted actions, A determis
nntion according to this subpart ia not
required regarding the adoption or ehe
forcement of the following tynes of regu-
lations which are considered to ba not
preempted: .

(1} Repulations establishing nolsa
smicsion standards which are identical to
the Federn!l noise emission standarcs for
interstate motar earriers.

(2) Repulntions establishing nolse
smission standords for Federally regu-

lated equipment which are less stringené

than the Federnl statidards.

{1 Such less stringent tregulations
must ensure that virtually ench piece of
equipment found In viclatlon of thoso
requlntions would f tested be found in
violation of the Federal standards.

(i} Such less stringent reguladlons can
soeeify testing conditions less rigorous
than those apecified int the Federal reg-
ulationa if the level of the standord
i3 relaxed so a8 to only identlly equipe
ment which would violato thu Federnl’
standards, .

(1) Such less stringent regulationa
enn be used tinder less than ldeal testing
conedtions to tdentify “zrosy violations™;
1.6, equipment thot violates the Federal
statidards by a substantinl amount,

(3) Reguiations establishing use, opers
atlon. or movement conszrols for Federally
requlated equipment of interrtate moe
tor earriers, compliance with which doea
not ctfectively require physical modifieas
tion of such Federally regulated equip»
ment.

4] Reguwntions establlaiing the fole
lowing for non-Fcdernlly resulated
equinment af interstate motar earriers:

1) Noise emission standards,

iy Tse, operation or movement cone

trols,

(111) Design or equipment standards.

15} Regulations establishing nolse
emisslon standards for neon«Foderally
requlated facilities of interstato motor
enrriers which do not effectively require
the physical modification of Federally
regulated equiprient operating within
the facility,

16) Regulations establlshing use or
operntion controls on  non.Federally
raguiated facilitics of Interstate motor
catriers which do not efectively require
the physieal modlfication of Federally
regulated efuipment opernting within
the factlity.

{7y Regulations establishing design or
equiptnent stanidards for non-Federally
rapulated fneillties of intetstate motor
catriers, Examples of such reguintions
would include regulations requiring ine
staliation of noise hapriers at cextaln

1ocations around motar carrier terminals, |

_or installation of sound insulation in the
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§ 202,33 LFllingand processing of applle
eatjoraginig A AT )

fa) An-applention for o determinne
lon by thpadministrator appraving the
sdoption or enforcement of o rejulstion
which 1s preemated nccording to 4 202,32
may be submitted only by o State or
local governmental office or agency
which had the'authority to adopt or ene
tarte suchregulation. - .

(b) Eadh®applicant™shall Have pube
lished in o' nowspaper of general clrcus
Litlon within -ia jurtsdiction, notice of
183 intent to file-an-application with the
EPA for n specinl local determination
under this Subpart, -

fe) Tho Adminlsiratar aftor congilta-
Unn with the Steretiry. of Trafisportas
tion or his delegate, will, within 180 days
of the Ageney's reesiptof annpplicotion,
lssue o final determizintion.approving or
dizapproving the hppliention or any part’
thereof, and will_publish sueh determis
natlon in “the Feeemat’ Resisten nlong
¥ith nn explanationt of the basis [or his
deternination, Sukject ta subsention (d),

" fuch determiniation will ‘constitute finnl

dgencey netion on the npt_rucnuo_n.

PROPOSED RULLES

fd) Within 30 doys after such publi-
catiofs, the applicant or any affected ine
terstate motor carrier may request that
the Administrator review the final deters
minaticn published under subseetlon (e},
upon which such flnal determination
may beeither atirmed, overruled, or held
for further consideration, .

§202.34 Busia for determinations.

() The Adminlstrator, after contsultne
tion with the Scecretary of Transportas
tion or his delegate, will permit the ndop-
tion and enforeement of any preempted
State or local regulation which he deter-
mines 13 necessitated by speelal lacal
conaittons and i not in confliet with the
reguiations in this Part.

“ib) In making any determination
under subsectlon ta) of this section, the
Administrator will balance the follow.
Ing factars:

(1) The nature and extent of the spes
cinl local condition upons which tha ap=
plientian is hased.

(2) The degres to which the Stata or
loeal action would confliet with the Ped«
era] regulatory scheme,

(3} The avullabhuty of solut‘ons other
than those proposed which could pro=
vide tho necessary relief yet contiieting to
0 jestct degree with the Federnl regulne
Lary scheme.

(c) Inassesying the severity of the spe-
cial local condition upen which the np=
plication is based, the \dmintstrator witl
conalder the de-ree to which denying
the_applieation wowd be inconsstent
with the policy of the Noise Control Act
of providing an envitchment free {rom
noise that jeopardizes the public health
and woellare, '

(1) In general the Administrator will
consider whether there exist geograpii=-
leal, topographical or demographis con-
ditions which render Federnl noise
emission standards Inadeqinie to proe
teet publie health and weifare, Such {acs
tors as :he proximity of noise-sensitive
populations t& notse soutces, or concle
tiona which ineresse efther the durntion
of intenuty of noise will be copsidered
relevont,

(2) In partieular, the follawing cre
cohsidered Uustrative examples of the
kinds of conditiohs which may couse or
contribute to a speclal locnl condition

() Steep upgrades or downgrades
which cutise Federally remulated vehicles
to operate for sustalned periods ot of
nearyul throttle,

{4y The location of hoenitals, nurstng
homes, reurement homes, of other ine
stitutions for the recuperation of the
aiek or elderly near a heavily tused moter
carrier {acllity, hishway, or truck route.

¢iil) The location of large numbers of
residential structures near a heavily used
motor carrier factlity, highway, or truck
route.

(iv) Tho toeatlon of schools, churches,
or other educational factities near o
henvily used motor earcler facillty, higha
way, or trick route,

(1) The following faetors will be con-
sidered relevant but not determinative
in and of themselves as to the question
of Lthe existetiee of o speeial loeal condls
ton:

f2521

" (1) Public concern fornotse control,

{11} Enactment of noise control reguln-
tions prior to the promulgotion of the
Federal Motor Carrier Noise Emnissio:
Standards, ot

(d} In assessing the degres to which
the State or local action would tonflist
with the Federal regulatory scheme, the
Administrator will consider the degree ta
which granting the application wowld be
Inconsistent with the policy of the Naise
Control Act of providing Federal stands
nreds for sources of nolse In commeren
which require national uniformity of
treatment. The following factors will be
considered relevant to nssessing the dea

gree of conflict with the Federnl regtiia-

tory schemes;,

(1) The number of pleces of motor
carrier equipment that wowld be affected
by the actlon. .

(1) The degree to which equipment
affected by the State or local action ope
ernty in localities other than that of the

State or locnl government which proe-

bosed to repulate them, '
(1) Whether the State or loenl action
would Impose testing renuitements or

procedures which are different from .

those Impesed by Federn! regulations
and which canstitute a signifieant burden
an interstnte motor cartiery.

(4) The degres to which tho freo flow
of interstate commerce woild be impeded

by compllauce with the State or [oenl

remtlation,
{¥IL Doc.70-344006 IMled 113010045 am |

COMMITTEE FOR PURCHASE FROM
THE BLIND AND OTHER SEVERE.
LY HANDICAPPED

[41 CFR Parts 51-1, §1-2, 51-3 and
51-5] |

PRIORITY FOR SERVICES
Pub, L, §2-28, us amended’ (41 T.8.C,

-48) required that npriorty for services ba

given t{o Blind Workshaps through Dee
cember 31, 1978,

The proposed changes will dalate, ef.
feetive Jonuary 1, 1937, all reference e
phiority for Sllnd Worksnops fof serve
lces,

In additlon, it is proposed to (1) Rue
vise parageaph (b) of Seetlon 51-5,1-1 to
clarify responsibilities of procuring ngens
cles who authorize other agencles to pro-
cure ltems included on the Procutement
List: ¢2) Revise paragraph (1) of Section
51-3.2 to reguire Committee nuthoriza-
Uon for Cenirnl Nonprotfit Agencies ta
enter into contracta with the Govern-
ment {or furiishing commedities or sery=-
lees under Publle Law 92-28; (1) Add
paragraph (e) to Beetlon 51-5.2 to clarify
the authority of the Committes to grant
purchase exceptions; and (4) Reviso Sece
tion 51=-5.0 to clorify thot the Commita
tee has final authority in resolving dise
putes between central nonproflt sgenciea
nnd procuring agencies regafdintg pere
formatnce under the Act,

Conunents and views regarding thess
proposed changes moy be fled with the
Committee on or before December 27.

.1978, Communications should be ode
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