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SUBJECT: Status of S&RD Phase-Out - ‘
FROM: Kanneth E. Fef =
. Acting Direc .

Standards_ & Regulations Division

TO: Jahn M. Ropas
Acting Director
0ffice of Noise Control

Listed below 15 the phasa-out status of each regulatory activity in
S&RD.. There are a number of legal obligatiens which we must address in-
arder to effact an orderly closa-out. You asked that we try and provide
you with a schedule of completion. Unfortunately, we have a number of
actfons that will require a deciston by our top management befora we can.
provide you an expiicit schedula. In: these cases I have considered the =
time and staff required 'to complete the action. once a: deciston-1s- made. - - '—-.

Legal Obligations. - ‘ . .
A. hheal and Crawier Tractors.. This rule was proposed in July of 1977.

1. Under the present Act the Administrator has no legal option but

to promulgate a final rule. The final rule package has been complate -
for epproximately three years. However, it har been. management's

decisien to hold up promulgation,

2. If either the House or Senate revisions to the Act are adopted,
the Agency will no longer have authority to issue this ragulation,

3. Phase-Qut Status. All documentation and official files for this
rulemakTng have been casalagued and packaged for the archives. e no
‘_'1%1_93:'_ have any staff sufficiently Kknowledgeable to complete this
: emaking actian nor do wé& have ddequate funding or dn~1iné contractor —
support. . . . . .

4, Disposition. In the absence of a change in 1egis.1-at1on the
o AdminTstrator must promuligate this rule. '
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Buses, This rule was proposed {n September of 1977,

1. Under the present Act the Administrator has no legal option but
to promuigate the final rule, The final rule package clezred Agency
Red Border raview in June of 1980 and was sent to the Administrator for
signature. On January 19, 1981 the package was returned by the Adnine
istrator to the program office with a request that a review be made of
other non-regulatory options. Under the law, the Administrator does
not have discretionary authority to consider gptions othep than regu-

lation once a product has been f{dentified under Section 5(b)(1) as a -

*major source of nofse.™

2. Under the Senate veréfon the Agency could remain committed to
promulgate this final regulation, but revised to address only those
buses that are used 1n interstate commerca. _

3. Under the House version the Agency will remain committed to
promuTgate this final regulation.

4. Phase-~Qut Status. All documentation and official files for this
rulem@King have Deen catalogued and packaged for the-archives. Manage-
ment decided to defer any further activity on the final rule package
until the new Admipistrator was in place., The Project Officer for
this rule s no longer on board. The "yet.t~-bea” negetiated LOE
contract could provide adaquate technical support 1f we are not ree
quired to perform 2 Regulatory Impact Analysis per Exacutive Order

12291.

5. Dispesition. The Agency will continue to have a legal  raspon=-
s1bi]1ty to promulgate this regulation, in some form, unless the Noise
Control Act fs abolished. In 11ght of Executive Order 12291, a
new flegulatory Impact Analysis will probably be required. To promul-
gate this rule will require a minimum staff of 1.5 person years, per
year, for 2 period of 12 to 24 months from date of decision. . Extra-
mural funding of approximately $250,000 15 estimated for the RIA. This
regulatory activity must be brought to the attention of the AA since
aven with possible Congressfonal revisions, the Administrator is still

required to promulgate,

Motorcycleas. Tha final noise emission regulation was promulgated in
ember o¥ 1980, At the same time, a technical amendment was proposed

that would alter the complfance testing procedure.

1. Under the presaent Act the Administration has authority to with-
draw the proposed amendment, We sent forward to the Acting Assistant
Administrator in July of 1981 our recommendations that a dacision
concerning the “technical amendment® be deferred until the uncertain-
ties of the noise program are resolved. ‘
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2. Under the Senate version of the Act, the Agency's authority to
{ssue the motorcycle regulation would be removed and the existing
regulation and propoed testing amendment would be revoked.

3. Under the House version, tha regqulation would remain in force
and the Agency would need to make a2 decision regarding the tachnical

amendment .

4. Phase-Qut Status, All documents and official files for this
rulemaking have been catalogued and packaged for the archives. The
project officar far this rule 13 no longer on staff. We have an_active
contractor for motorcycles with approximately $49K available fundiig.

£. Disposition. The Assistant Administrator should consider witie
drawing the proposed technical amendment. At present, EPA has in hand
1nsufficient evidence and data o counter recent industry opposition to
this test requirement for two-cycle motorcycles., Hithdrawa) should not
adversely affaect the existing regulation. The withdrawal can be
effected with a Faderal Register Notice that can be completed within 30
days of decision. Action should be taken promptly before the Tast

knowledgeable staff member departs.

D. ~“Medium and Heavy Trucks, This ragulation was promulgated in April
1976, 1% 15 a.-'ino-s!:'nge standard ‘with original sffective dates of January
1978 and January 1982. The 19827 effective date was deferred to 1983 in
January of this year. In respense to industry requests and a request from
the President's Commission on Requiatory Review, we have recently complated
A reassessment of the 80 dB, 1983 requirement. Based on this reassessment,
the Administrator indicated she wished ta 133ue a further three-year
deferral of the 80 dB standard to 1986, The dafféral notice has cleared
the AA and was sent to OMB for reviem on September 3.

1. The deferral notice should not be affacted by any of the Congres-
sional revisions.

2. The deferral notice coomits the Agency to ravisit, prior to January
1, 1986, the question of withdrawing the 80 4B standard.

3. Becausa this regulation will remain in effect regardless of any
known ' Congressional revisions to the Act, and sinca it does have a
yetato-be-met effective date, we need a decision as to whether we need
to carry out the EO 12291 cost/benefit analysis,

4. Phase-Qut Status. The files and documentation for this rule are
presently being catalogued and packaged for the archives. Completion
is expected by November 1, 1981. This program has a Docket Analysis
contractor with approximately $35K of unexpended funds. ' There 15 also
_budgeted for FY 82, $173K for a "post Regulation Analysis." The
contract for this work has nct yet been awarded. The Program Manager
for this actfon is sti11 on board, but 15 expected to depart on or

'
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5. Disposition, Obtain immediate decision regarding EO 12291 Requl-
atory Impact Analysis (RIA). We should argue strongly that existing

cost effective analysis is adequate. There is no budget for RIA in FY
82 and approximately $200K would be required; funds budgeted far the
post regulatory analysis could be reprogrammed to cover this. RIA
will require approximately 18 menths from initiation to completion and
one person year/ysar of EPA staff; we will not have knowiedgeable staff

available.

E. Railroads. The Agency is under Court Order to issue more aextensive
(preemptive) standards for both rail equipment and facilities. In partial
compliance with the Court Order, the Agency issued final noise emission
standards for various specific railroad noise sources in January of 1980.
In final fulfillment of the Court Order, the Agency proposed facility
emisston (property iine) noise standards 1in April of 1979. The final
standards have not yet been promulgated. On September 30, 1980, the Agency
issued a Federal Register Notice of intent to promelgate the facility
emission standard and additional source standards. The Notice requested

publiec comment.

1. The Court's interpretation of Section 17 of the present Act
requires the Administrator to issue further noise emission regulations
for rail equipment faciiities, or show that the standards {ssued to
date are sufficiently preemptive of State and local regelations to
afford the protection Cengress intended for the 1ndustry,

2. The Sanate version to the Act amends Section 17 and permits the
Administrator to exercise discretion in the issuance of rail nolse
emissfon standards. Consequentiy, this revision would permit the
Administrator to decide that no further regulation 15 necessary and the
Agency could avoid promulgation of the property line or additional
source standards.,

3. The House version of the Act leaves Section 17 unchanged from the
existing Act. Thus the legal obligations stated above, remain with the

Administrator. :

4, Phase-Qut Status. The cataloguing and packaging of all files and
records tor this regulatory activity will be completed by November 1,
1981. The technical support contract for this action remains open,
however, there are no funds remaining in the contract. The principal
Project Officer for this regulatory actton has departed ONAC and only
the Program Manager s presently available.

§. Disposition. We are presently seeking to negotiate a settlement
with The rail 1ndustry that would obviate the need to issue any further

regulations, Should this settlement succeed, the only remaining action
would be to publish notice of its resolution in the Federal Register,
This can be accomplished with existing staff within 30 days of aaree-
ment by the Court to dismiss the suit. If negotiations do not succeed,
the Agency is required to promulgate further regulations. The Agency
will need to make available approximately 1.5 person years per year for
a period of approximately 30 months. In addition, extramural funding



-5

of approximately $300K will be necessary if the Agency is required to
conduct further analyses attendant to additional source standards.
This latter action would certainly cause the Agency to miss the Court
imposed due date of November 26, 1981. Thus a further time extension
from the Court would be needed,

F. Garbage Trucks (Truck Mounted Solid Waste Compactors). This regulation
became effective OJctober 1, 1980. In February, 1981 the Agency suspended
enfarcement for a period of six months or unti] a technical problem, concern-
ing compliance testing, had been resolved. Although the technical problem was
resolved by May of 1981, the DAA elected to postpone the issuance of an
amendment to the regqulation until the new AA was on board. The Agency 15 also
in litigation on this regulation, the charges being "vicarfous 1iability" and -
"authority tc impose usefu} 1ife requirements." However, the Court has agreed
to defer arguments pending resolution of the compliance testing problem.

1. Under the existing Act the garbage truck regulation will remain 1in
effect. The Agency must resolve the technical problems, associated
with the compliance testing requirements, brought to its attention
by manufacturers back in February of 1981, The Agency must also make a
decision on the suspension of enforcement.

2. Under both the Senate and House revisions to the Noise Contrel
Act, this regulation would be revoked in 1ts entiraty and thus no further

action would be required.

3. Phasa-Oyt Status, All records and official files attendant to
this Fulemaking action have bean catalogued and packaged for archiving.
A draft amendment to this regulation was prepared and submitted to.the
DAA in May of 1981. The package was not sent forward to the Adminis-
trator. Project Officer and Program Manager for this rulemaking have
both departed the Agency. This rulemaking action has no open technical
support contracts.

4, Disposition. The technical amendment resolving the compliance
testing problem should be issued regardless of whether the Act remains
as~is or 15 revised, In the lattar casc there {s the likelihood that
State or local governments may adopt the Federal rule as written.
Without the amendment, the industry would continue to be confronted
with unnecessary testing costs. The FR notice would also state the Agency
intentions regarding 1ts suspension of enforcement and possibly the
approach it would take to resolve the litigation. The amendment could be
completed within 30 days of the decision to issue provided the decision is
made prior to the departure of the now Acting Division Director. No
significant contractor support will be required.

G. Hearing Protector Labaling. This regulatien was promulgated in September
of 1979 wi%ﬁ an efrecitive date of September 27, 1980. The reguiation requires
that the label on hearing protectors contain "comparative range" noise
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attenuation information. The final rule cbligates the Agency to provide
the industry updated “comparative range" information within 18 months
after promulgation, based on industry's compliance verification reports.
This action would be a technical amendment to the final regulation and
<1:an bet?ffected by a Federal Register Notice; this fs not a formal rulemak-
ng action.

1. Under the existing act the labeling regulation will remain 1in
affect even though the Agency has suspended recordkeeping and report-
ing requirements. Consequently, the Agency 1s obliged to issue the
technical amendment within the committed timeframe,

2. Under both the House and Senate revisions of the Act, Section 3 -
Product Noise Labeling would he eliminated, thus remaving the Agency’':
authority to require product Tlabeling and the Agency's obligation.

3, Phase-Out Status. All records and files attendant to this rulenak=-
ing “action have been catalogued and packaged for shipment to the
archives. The Program Manager and principal Project 0fficer for this
activity are no longer on staff, Docket contractor support remains
avatlable with approximately $10.0K unspent,

4. Disposition. If the Act remains as is, the Agency is obliged to
1ssue an amendment by way of a Federal Registar Notice, which provides
industry with updated Noise Reduction Ratings for their comparative
range statement on the label. Approximately 3 person months will be
required to review the compliance verification reports, extract the
needed data, and prepare the necessary Federal Register Notice. If
aither the House or Senate revision of the Act are adopted, Section 8
will be eliminated. Consequently, the Hearing Protector Labeling
Regulation will automatically te revoked and no further rulemaking
action would be require. In this latter event the Safety Equipment
Institute (SEI) has formally expressed a desire to adopt the Federal
labeling requirements as an industry voluntary program. Some minimal
effort {(one person month) would be required to effect a "formal”

transfer.

H. Low Noise Emission Products (LNEP). In 1975 the Agency promulgated
the procedures that must bBe Tollowed in order to have the Administrator
certify a product as a "low noise emission product." The Act directs the
Administrator to establish LNEP lavels for each product for which noise
emission regulations have been aestabiished. To date, the criteria and
rationale attendant to the establishment of LNEP levels have not been
published. Howaver, LNEP levels have been astablished and promulgated as
part of the rulemaking for motorcycles and garbage trucks, The Portable

Alr Compresser Regulation and the Medium and Heavy Truck Requlation do not
fidve designated LNEP levels, The LNEP ruTemaking package was essentially
completed two years ago.  However, 1t was not sent forward because of
differences of opinion within ONAC concerning the LNEP levels for Medium
and Heavy Trucks. This is not a major ruiemaking and there are no costs
of compliance,
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1. Under the existing Act the Administrator 1s directed to estabiish
LNEP 1levels for all products regulatad by the Federal Government.
Consequently, the Agency 15 ablfged to 1ssue levels for Portable Alr
Compressors and Medium and Heavy Trucks.

2. Both the Senate and House revisions of the Act retain the LNEP
requirement, However, beczuse both remove EPA's authority to regulate
construction equipment, the LNEP level for Portable Air Compressors
would not be required.

3. Phasa-Qut Status. A1l records and official files for this rulemak-
ing have been. catalogued and packagad for the archives. The Project
Officer for this action 1s no longer ¢n staff and there is no current
contract in support of this activity.

4. Disposition, 'T'he review, upgrading and completion of the LNEP

regulatory package, would require approximately one person year of EPA
starf effort. No- significant contract support would be required.
Pubtication of thae LNEP criteria for both mediwmn and heavy trucks and
portable air compressors could be effected within twelve months from
date of decision. No significant savings in time will result if
portable air compressors are elfminated from consideratien.

Major Noise Source Identification. Four praducts, Truck Transport
Refrigerat{en Units, Power Lannmowérs, Pavement Breakers and Rock Drills

were identifiad by the- Administrator as major sources of noise, under
Section 5(b)(1) of the Act during the 1375 - 1977 timeframe. The Act
requires the Administrator to propose noise emission standards for all
products so {dentifiad. This 1s not discretionary on the part of the
Admints¢rator once he has formally made an identification.

1. Unger the current Act the Administrator has no legal optfon but
to propose noise emission standards for these products.

2. The Senate.revision to the Act removes EPA's authority to regu-
late these products. Consequently, no further action on the part of
the Administrator would be required,

3. The House revision removes EPA's authority to regulate pavement
breakers, rock drills, and power lawnmowgrs. However, as presently
writtan, the Agency énau_ remain obligated to promulgate regulations for
refrigeration units because of thefr integral relationship with trucks.

4. Phase-Qut Status, All files and official records including the
results of all previous technical studies for these praducts have been
catalogued and packaged for the archives. Project Officers for the
lawnmower and truck transport refrigeration unit are no longer on
staff. The Project Officer for Pavement Breakers and Rock Drills is
presently on staff and the technical support contract for these latter
two products is currently active, although out of funds.
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5. Disposition, The Administrator 15 required to proposea regula-
tions™ for these products unless she finds they are no longer mejor

sources of noise and thus can issue a de-identification notica.
However, such notice has the potential for precluding State and 1local
governments from taking any guiure action at thetr level since the
Federal Government will have offi¢ially determined that these products
are not major sources of environmental noise. This could result in
TTtTqation between State and local governments and the Federal Govern-
ment. General Counsel will need to give us an cpinfon on this fssue.
Under the Senate revision no further action will be required since
these identifications will automatica'ly be revoked. Under the House
revision the Agency may be ;equired to propose requlations for truck
transport refrigeration units. Genera! Counsel's opinicn on this item
is al50 needed. Under the existing Act, we would require approximately
four parson years per year of staff effort over 2 period of two years
to propose noise emission standards for these products. Contractual
support effort of approximately $350K would be required to upgrade
technical studies. Under Executive Order 12291 the Agency would also
be required to conduct regqulatory impact analyses for each proposed
rulemaking action He estimate an additional cost of approximately
$200K per requlation for a total of $600K.

d. Interstate Motor Carrter (mca.r This regulation was promulgated in
1975 ‘under authority of Section 18, The regulation. established “{n-use":

emission levels for all motor vehicles having GVWR greater than 10,000 1bs.
These early levels are not consistent with those now required for medium
and heavy trucks and would, in fact, permit very significant degradation of
the 83 dB truck. Thus, we have two Federal regulations with one capable of
nullifying the benefits of the other. It has always been the intent to
bring the IMC requlation into concert with the new truck regulations.

1. \Under the exfsting Act the potential for conflict between the IMC
and new truck regulation remains.

2. Under the Senate raevision, the regulation of new trucks will fall
under Sgction 18. The conflict and confusfon between the twe redu-

tations can be greatly increased.

g. The Housa revision poses the same difficulties as the existing
ct.

4, Phase-out Status. All records and files will be cataloqued

and packaged Tor the archives by October 1, 1981. The Project Officer
and Program Manager for this action 1s expected to depart ONAC on or

about October 1. Technical support is avajlable through the on-going
truck dockat contractor,
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5. Dis;ostion. The alignment of the IMC regulation with the new truck
reguiation may be considered a "major® ruljem2king. The action would
require an EO 12291 analysis. Staff requirements are estimated at 1.5
person years per year for 24 months, Extramural funding of approxi-

mately $250K is estimated for the RIA.

K. HNon Regulation Actions.

1. Phase-out activities for all pre-regquiatory studies will be com-

plete by QOctober 1, 1982 with all records and files catalogued and
packaged for the archivus.

2. Phase~out of S&RD <omputer models §s expected to be compiete by
October 1, 1982, This activity can be expedited 1f we forego complete
documentation for models not critical to existing. regulations, The
project officer for this action will depart ONAC on September 2.
c:ntrgctg; support 1s available with approximately § J7.&fvailable
thru FY 82, ' .

3. Post Regulatory Analysis of the new truck regulation 1s scheduled
for FY 82 with funding of $173K. Proposals for this study have been
recaived but contract not yet awarded. These funds may be required for
LO 12291 analysis as stated in paragraph D-above.
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