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SUBJECT: Proposed Curtailment of Noise Progranm
FROM: Robert M. perzy CORY SRim samo w
General Qounsel '

T0: Rathleen M. Bennets
Agsistant Adminiscrator for
Alr, Noise and Radiacion,

A3 you knew, the Adainistration's budget calls for
elimination of EFA's noise contzol program by the end of
the current f£iscal year. Acsordingly, the Qffice of Hoise

- Abaeesment and Control (ONACQ) has asked us to review its plans

to phase out various regqulatory activities under the Neise
Contral Act. Attached i3 a detailed memerandum, prepazed by
my staff, evaluating the legal rigks invelved in these plans,
exploring altarnacive approaches, and discussing pProcadural
issues.

Essentially, we have concluded that QNAC's plans invelwe
serious risks. The statute racuires, with few exceptions,
that SPA preomulgase ssqulations for products it has identified
as major sources of noise, Thefe aze 2 number of products
which have been identified but for which regqulasions have not
been pramulgated. The noise office's plans call for “de~
identifying® these products, bazed primarily on two propositions:
{l) thae stace and local governmenta have new shown chat they
are capable ¢f regulating thase products; and (2) thas faderal
regulation is not necessary far these produces because the
affpesad manufacsurers de nat need protectsion frem state and
local standazds in the form of faderal preemption.

He conclude thaes shers ars serious risks to thia appresach,
in paret becausé it reliss on factors that tie Act dees not
explicisly permit the Adainistzator $o consider in decermining
what conseitutes a "major” ascures of noise, and in part because
the propesitions menticned above may be difiiculs to document,
Moracvaer, the approach would conflics with EPA's past interxpra=-
tacion of she statuts.
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Bewever, the spaztus cuo invelves pisks that are egually
sezious. The gtatuee cgntains deadlines for prsoposal and
promulgaticn ¢f =egulaticns after a producs has hean identifiad
as a :ajeor seurce of noise, The Acency is currzently vulneraple
for having failed to meet those deadlines.

The memerandum alasc discusses a variaticn of the *de-
identification® approach which we helieva involves somewhat
less legal risk. The variation would invelve characterizing
the removal of producta from the list of major neise sources
a3 temporary, reflecting current budgaetary constraints, she
priorities of the Administzation, and natidnal econemic
concerns. Thisz approcach would seek to rely more heavily ¢n
the Adminiatrator's discretion to set priocrities under t=he
Act, would hold cut the possibility that preducts could be
raturmed to the lise of major noise soursas at an appropriate
time, and would not involve a determinacion that a product is
net a "major® sourse of noise. For reascns diseussed (n the
memopandum, we believe this approach is preferakle fzom a
lagal perspeciive. '

We would be happy to discuss these matters wish vou fursher,
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‘the ‘curTent fiscal year. Acsordingly, the Qffice of Noise .. ]

" Abatement .and Cantzol (ONAC) bhas asked ua £o raview izs Pl e
- .plang to phase out varicusa regu.l.atory effores under the R
dolde Contral Acts. . We have concluded thas thaose plans -nvclve
zer.‘.nua lagal :.‘.:Ju.'- Ecweves, cenparable riaks exigs under .,'. v
% ghe stasun Sus, because EPA is curzmatly in de‘aul £ 483
-cb1.igar...=na ::a ccuplef.e ce:.—ain :ule:uking :
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and discusses a variation ef that approach which could misdi gatg ‘- !
. Bicge riaks scmewkat.. It alao diacnaaes' pro«:aduml iaauca‘_.-w:,,'_..
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KEUT "}'.'hn ngulai:cry ac:im;: in question arise uhder Secticna
3 ‘and & .of .the Act, 42 TeSeCe 554904, 4905. EPA is oblign:ad
'..tu rugu:.at.n a nnmbo: af. .coaneresial p:ndum undar Sectiocn 6 -

e _/ ".".':a praducu "at ‘iague Bets are ::uc:-e:anapcr ref.-ige:a: on

...= ="‘anieg, power lawnzmcwess, rock drills, pavement brsakers

B .vheal and czavler tmicsors, buses, and garsdage txucks., These
p:odu::a are at various atages in the ragu.l.a:cry proezan;: the

" dirst Eour have not procmeded paa'c the "identificaticn stage;
regqulatigns hnva been proposed for wheel and crawler tracssrs .
. and buaexn; nal ﬂgulaticnn have baen prnnu.lga:ed ta: gamga

tInckx. ".:—' s
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vhecher to ldentify a praduc: as a major sourcs of noise
rinvolves an element af diserweisn, 2/ once a praduck has
been idantifisd the Adninistrzawor i3 raguised £3 issue pra~
posad and final ragulations, unless standards aze "not feasille
for that producs. Seezien &{a){l), (3}).

. Moreavar, the Act sety apecific deadlines fzr proposal
and pramulgation of megulaticas once a product bag Been
identified under Sectsicn S{b). ;Ia genersal, rsgulaticns aust
ba proposed within 18 moaths of idencifigasion, Section
6{a)(2)(B), and muat be promulgated wishin 6 monska of
propesal. Sectien §{a)(3). _;'i-~ 0 - R

The statutory deadllines have passed for all the produsis
- 4n question. 3/ Acserdingly, the Administrator ia valnszable
ta "citizen guit® actions under Section 12{a){2)(A) ef the
Acs for failure to zeet the atatwtory deadlinea., 4/
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CHAC'z plan t& phase cut noise ragulatozy activities
ghould he reviewed 2gainst tais bagkground. Alshough substan-
tial legal zisks axe involved in implementatieon of the plan,
thoge riska muak be halanced agaiagt the Adminiatzatnarisa
pragent vulnerability to citizens' suits. 8/ . .

]
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2/ Section 5(b) pmvi&as, in _ﬁa.levan: i:az*.:, that:

the Administrators ghall, after consultation with
appropriase Pederal agencies, compile and publiazh 2
rapors or geries of reporss . ., . jdentifving
producsa {or classes ar producss) which in his
judement are 2ajor sources of noise. [E3gnasis
adged., | * o o . '

3/ The regulatiens for garbSage trucks have already been
pronulgaced, g0 tie stasutery cobligatien to promulgate

has alcsady been gatiafied £or this product. EHowever, EPA

guspended enforcement of those rmgulaticns in Pedruazy of

ghis year, and haa nos. acted to agend the regulations oz

othazvige curs the problems identified in che auapenaion

netice. Scma acticn i3 neceasary, Morsover, ONAC wizhes uo

- wisadraw the reqgulaticns altogather, which would viclats the

seatutory obligaticn unleas garbage trucks ars "de-idsntified,”

o scme otler action iz takem, aa discuaased below.

x - . . .
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4/ Any peracn may bring a ecitizen suik,* ineluding a
- sanufaceurnrs desizing to gee fedemal regulaticena in
place fZor tha protactien provided by preexption. ’

§/ Of course, tie safest courze legally would be to faollow
- shrough with regulations far all producta idensified as
maier scurces of noisa, Since thia opticn appeass 3o be
unavailakle in light of budgesary censtraints, i: will not
be digcussed further (5 thia nemgrandua.
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Discussion

. As discugsed above, EPA's obligatisns to promulgats
neise requlations under Section 6 all flow fzazm identifi-
cation of producta as major sources of noise under Seczion
3. Accordingly, ONAC's propesal focuses eon ways to undo
that identificatsien. The principal opticn presentad is to
"de-idantify® the producta as major scurses of noise. 6/

£ succasasul, "de-~identification® would eliminate EPA's
lagal obligaticns to regulats all products in questien.
“Da=identification” alene weould end ERPA's legal -
ebligazicns to ragulats those acuzces for which rulemaking
has not proceeded past the identificasion stage. PFor
regqulations that have alrsady been propased, the Agency would
have to fake the additicnal atep of withdrawing the propasals.
Pinally, for the garbage truck requlatien, “de-identifization®

‘would have &2 he accompanied by zulemaking to withdraw the

eziating regulatiocns. _—

In principle, thezr i no mador digtincticn in the
legal risks which resdult f2om the stage of rulemaking
actuivity for a given product., That i3, 1f *de~identificatien®
i3 suceesgful, propesed and final requlations could he with-
drawn with no mors risk than that resulting from the “de=
identsification” {tself. As a practieal patter, howaver, cone
distincsion would ke the extent and strength of the gecord
already deaveloped in support of parsicular regulatisns.

Por produsss biat have pragressed through the rulemakin
procass, EPA's past prencuncezents in faver ¢f regulatien
may be ssrenger, and the recsrd in supper: of ragulasion may
be mare axsansive. Where the factaal remcord in supper:z of
regulasion is strong, i: 22y be moze difZfizuls to jusmily
*da~idansification.* :

The principal queassicn posed By ONAC's propesal is
whather thera i3 an adequats lagal ¢r facsual baaia for
*de~ridentification® of partisular producta. In summary, the
option that has besn auggestad iz to raly on the groweh of
grase and local noise pmograma, in conjuncsion wish she
statuteory purpese of allowing state and local ragulation

v Lt st s »
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_ g/' Tnn-lagal.fiak;'ihvéiva in *de~identification® are

discusged balovw. In eaarlisr discussicns it was auggeated
that EZPA aight announce i3 insent not ¢ prucsed with regula-
ticns without removing the producta invelved froa the liat
of nador dources of nolsze. He beliove that this coursae
would he imprudent. Ag diseussed carlier, the lagal cbligation
to promulgate regulations for a produss £lows from identifica~
tion of the producs as a aajor souree of noise, and cnly by
withdrawing the ldentification ean that sbliigacicn be removed,
anug, an announcament that EFA did not intend o proceed
wits regulation eould Invite litigation without first axzic-
wlacing a legal basis for tde decisicn.
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wvhere naticnal unifsrmisy of treatment is unnecessary, to
cenclude that faderal regulatien i3 unnecessaszy or inapsso-
priata for these praducs=s. FPor these reasens, EPA would
¢onclude that the producss sheuld not be identified as "majes®
noise scurces for purposes of faderal regulazien.

+ This approach would rapresent 2 significant desparturs
from EPA's interpresaticn of See=ien 5. Paat identificaticns
of producss as pajor scurc=sg of ncise have relied exclusively
oen the health and welfars effecia of noise expeoaurs from various
producta. See, e.g., 40 Ped. Reg. 23105 (May 28, 19875).
Sinca there 13 apparantly no evidenca £o auggess that the
producsz in questisn no longer have the same affack=y on the
public health and welface, 3/ .the goiteria that wers originally
used to identiify them as major sources of noise probably
cannot suppeort "de=identificaticn." Accordingly, the apprsach
- gugg::tnﬂ by ONAC would re=quire a new lntezpretation of .
- ectien 5. ... . o .

Although an agensy ordinazily bas scme discretion to
change itx intarprataticn of a statuta, thars must be an
adequats rationale for the change. In thia case, the argument
that ig inherant in ONAC's propesal ia that faccors othar than
healsh and welfare effecza are relevant to the ezxercise of
the Administzator's Judgment in identilfying produces as

- "aajer® scurcas of noise. Thua, EPA might Argue that changed

i izcunstancas gince the i{dentification of thase praducss ~

g prizaxily the recanst grawth of state and local programs ==
and others factdrs bearing on the aprropriateness of fedaral

o requlatisn may ke censidered in the axersize of the Adminis-

e trator's disczetion to idencily products. 8/

Some argunments in faver of this apprcnéa include the
follawing: . )

® , The Administ=ator has broad disezstion to detaraine
which producss arm nador acurces of neise, and sheuld
bave the same discretion to determine whick are nos

v Rajer acurses of noize, 9/

2/ 75 the contmasy, EPA has developed adminisczative recozds
for these produces decumenting thelr healsh and walfarce
effacza. . .- "-.,_.:‘-',".' _‘.- RREL RS . o
- 8/ mhe gaziaticn of this apprmach discussed balow would
. .akifs the emphasis slightly, focuaing mere cn tie |
Adminiptrator’s diserstion to set priorities in identifyiag
products 5o be regulated and leas cn intarpresasion of Seezion

S.
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9/ Thne Adminigtzator'’s discretion i3 not unbounded, hewaver.
- If she data supporzing ildentificasicn of a product as a
major gource of neise are stIong encugh, the Adainiatrator |

(Poctnote continued)
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¢ The Administrsater's discreticn sheuld Be read in
lighs of zhe purposes of the statuds. Section
2{a)(3) daclazes that atate and lcezl govermments
bave prizary reaspcngibility for noise esntrol whesze
*natiocnal uniformity of treatzent® i2 not requised. 18/
The precise meaning of this atatement is unclear. 11/
Under cne possible interpratation of it, however, an

- afgument can be made that "national uniformity of

. txeatzent® is not requirsd for the producss in question
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Footacge 9/ csntinued ~ LU T T

night be requized to i{dentify thas preduct. Thus, the Adminige
tTatar has been compelled to list lead am a pellusant for
which 3 natisnzl ambient airz qualiiy standard was nacassasy,
given data ghcowing the health and welfare affposs of lead.

HROC w. Txain, 411 F. Sup®. B64 (S.D. H.T. 1576), affirmed

S45 F.2d7320 (24 Ciz. 1978). " .

10/ Gectien 2(a)(3) provides:
ehat, whila prinmary responsibilisy for cantyol of
nolase rmsts with State and loecal govarnlents,
Federal acticn i3 esaentizl to deal with majer

. noise souress in commerze gontrol of which regquire

' national uniformity of tIeataent.

11/ The Act and its legislative history suggest rather
strongly that tihe need for "national unilormisny ol
expatment® refars %o the need for federal preexpsion of gtate

and local regqulaticna affecting the manuiacsure ¢f a given
preducs, rather than facteors salating £ the noise characier-
igtics of the producs. Thezn is vizrsually neo indieation,
however, of what cirsuzasancas Congress may have thought to
wvarrant fedaral preempticn. At che exsreme, it ¢suld be
argued that federal preeaption i3 neceagary foz every produc:
that poses a "majer” neoiae problem, becauge without przemption
she manufacsurass of suchk producsy 2ight be forcad to produca
diZferunt verazicns of their producsa for ewery jurisdieaicn
that chose to mmgulase them., This inserpratation geems overly
broad, if enly because it would allow BFA fo preegpt state and
local regulasion of the manufacsurz of all preducss thag arze
"aajor® acuzces of nosie and am producad for a natienal
aarkaet; this would leave state and local governments (who aze
declarsd to have *prizary respengibilisy” for neise csntzal)
frpe t3 ragulate only the cse of such products. This
intarpretacion wvould aldo geem to praclude any argument that
faderal preempticn is unnscessary for the produgss in question

here.

{footnote continued)




"f'13/ An a:gunnn: aqainnt this paai:ian la that Sec*ian

Do . whe

because :hey do not routinely .cress state boundaries
in use. 12/ Prom that conclugion it gould be argued
that Congress did not consider fadezral aeticn to be
necassary for such products, and that the Adpiniatraecarz
ey cansider this faesizsr Iz ldentifying produces or
mador aources of noise. This argument, hcweve:. is
e innerannly weah (nea note ll nuwra).‘ .
.":'!'--'»fh . LV e ‘i
=% Section 5(:) requizns, in:a: alia, that er raview
" and, as appropriate, "ravise of supplenent® ildentifi-
...  cations. 7This suggesata that Tongreas intended to
. allaw ERA to do scaetiing other than "aupplemant® -
v ldentificatiens; i.s8., iz could szly discresion to
‘ehange eazﬁie: decznaans. 13/

e Subﬂequent amendments to the Acs (in 1978) inisianed
- an extensive effor: to support astate and local noise
;ant:al PBrograms,. These apendoents and their legislative

-t N LI . - - wm
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Pootnote 11/ ccn:;nued '1- b mt«;--pn

Another peasible interp:atation 1a that federal preemption

iaz necsgaszary where produe:s Toutinely esvas state beundazries
in use, bacause gonfliciing agate requlations might cthearwiae
- raqQuirs phymical alteration of the producsa each tize they
erossaed a state line., As discussed below, howeves, Congress
rather clearly enviszcned fnderal regula:ian £ senme przducts
thae would not mees this tese, In addizicn, this insespretation
foguses on potantial burdena on uae, rather than zanu_ac.u:e.
a£ a given product, and Congress explicitly presesved the

zights of sghata and local juzisdicsions to :agula:a gse in
zest caaea. ‘Seesicn G(a)(2). o .

Still anctier ia:n:g:a:at‘an vould fzeous en the expensa
or difficuley of producing dlffazent versions of a produc:
for different juzisdicticnz., Although this inssrpratasion
has a certain legic and may well be the best interprataticn
that iz pesaible, it iz by no zeans ¢lear that it ia whaz
. Gengresas intanded. For prasent purposes, it could also

invulve-&?h in:acmn-di icul“ !ac:ual judgmnnts.;,

12/ Aa ia dis:uaacd bnlav. :hin argnmant mny be £1awed wi:n
ranpnc* :a buaeu.nwa;. : L

S{e) applies to neise criteria documents, as well
ag ildensificacions. The "revise’ language could e read as
applying enly to eriteria documents. -
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history suggest an intent to deesmphasize faderzal
requlasory efiarss to scne degree in favor of stacs
and local conszols. 14/ '

These points lead us to conslude that EPA csuld make a
Plausible argument in faver of "de-identifying® produces
.on grounds other than their healzh and welfare eflfecss pex gme.
Hewever, ve cannot be surs thas the Agensy's position would
pravail, if challenged. 15/ Thers is no clear indicaticn in
tie language or legislative history of Section 5 that Congress
intanded EPA to aclect *major® noise scurcss based on such
factors as the likalihood that state or local governments
::.l..l rzqulate them, or the need for national uniformity of

atment. T : ’

Y
[y

4/ The Senate committas é:plained' thias shifss

The committeme is gonceammed that the Bavironmental
Protpcsisn Agency Ray bave misdirscrad its effgres

by pushing enly for Pedaral azandarzxds and regulations.
Iz i3 now time to ahif: the emphasis o a more
balanced a2pproach, in which State and local goverm=
ments take an aggresaive rpole.

S. Rep. Ho, 95-875, 95£h Cong., 2d Sesa., 3 (1378). Thia and
similar gtatements in the 1978 lagislative hiatory are helpful.
For geveral r2asons, however, their ultinmate significance is
somawhat unclear. FPirse, under ordinary principles of atasutory
interpresacion, this subsequent legislative histcry would '
net be cansidezud detezminative of congressional intent at

tha time Secticn 5§ wam enacted., Secocnd, despise the apparens
shifes in emphasia in 1578, Congraas retained BPA's stasusaery
obligationa to rmgulate zajer sources of neoige without aekange,
and it took ne action t£5 amend the exiteria for idensificatien
of such- aocurmes, Thua, 1t esuld even be azgued that the

1578 amendments ratified EPA'a original interxprataticn of
Section S, On the othes hand, 1t e¢culd be argued that Cangress
viewed the existing language of Section 5 as epnferring
sufiiciene discretion for 2PA to refralin fron identifying
produsts pore apprepriacely regqulated by state and lecal
gevernments: if a0, no amendzent of Section 5 would have been
necsssazy in 1978. COn balanes, we c¢onclude that the 1378
amendments and thaelir legislative history provide acme suppess
for the arguent. that the Adaini{st¢ratos may conaidar the
likalibood of appropriatencas of atata and local rmgulation
and siailar facsoara in declding which producta are appropriats
candidatas for foderal ragulation; i.e., in exarvising ke
digeracion in the identification of major sourcea of noizae.

15/ As indicated abeve, manufactursrs seeking preempticn of

== geate and local requlation cculd sue to compel promulgaticen
of federal requlations under Sectien 12, Thua, £2A zight

face challenges f£ron induatsy groups as well as environmensal

graups.
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Indeed, i+ is clear that Congresg envisigned federal
" ragulacion of at leass acme scursas for which national
unifaraity 9f treatasnt would not apfear necsssasy ender the
intazpratation mentioned ateve, 16/ and that it intended ZPA
to praempt, rather than raly on, state and leoecal regulatieon
in scwe cases. PFinally, the suggestzad i{nterpresation of
Section § epuld appear atrained to a reviewing court. In
ordinary uaage, the ward "sajor® wvould seem t3 guggest the
quantitative nolae lzpact of a product, ncef wvhether the
product is an appropriata candidate for federal regulation
based on other critaria. Por these reascng, the courts may
be eapecially skaptical of any conclusicn that the producta
Az queaticn are not major noise sourcas, and may view such a
daparsure from EPA'a original coaclusions as reflecting a
desire to dersgulate rathar than a reascned' intarprestation
of the statute, 17/ . Lo e : )

... Mcdified Apmroach

A variaticn of the plan discussed above Zight involve
scmewhat laszs risk. In genezral, it would seek to rmly on
the Adninigtzassr'a disczrtion to gset priomitnizs for regula-
tien of praducta under Sections § and §., COnder this appreach
tae Administzater would not £ind that the products in guestion
arg not major noise souzces, Rather, the Adminlatzator
would indicass that present cirsumstanses, including reducad
funding £or the noigse program, national econemic concerns,
and cuzrrent requlatory prioritiess of tie Adminisczasicn,

16/ That interprecaticn focuaed on whether produets routinely

ezcs3 dtate poundaries in use., However, Seaction 4{(a)(li{cC)
lises four breoad catmgories of gources for which fedaral
ragulacions are required if producta falling in these gatszgoriea
are identified as madjor sources of noise: constzuctlicn aquipmensz,
soansport=asion equipment, any motor or sngine, and electzizal
or glectronic eguipment., Unlike such souzses as railzzad
loconeotives and motor cazmiers engaged ln incerstate commerse
(addzessed {n See¢ticna 17 and 13 of the Acs, rzapectively),
many if not moat products in thasa categories weuld ordinaxily
be used in rmlatively small geographic arsas once seld.

A broader interprstation of the need foxr naticnal
sniforzicy of treatmant would aveld skis ohkjection but, as
nocad above, would tand to proclude any argument thaw sSuch
treatsent i3 unnecessary for the scursas in question here.

Ses mote 11, SUBEA. ..o- i Temen TR ot L
17/ It ahould be noted that citizens' asuiss, if any, would
=  mest likaly ba brought in fadezral distsict ecsurzs, and
that the plaintifiz could seek discovery and even oral
tessizeny of Agency officiala. By these means, plaineifis
eould seek to ghow that 2PA's plans £ “da=identily* products
waere based en a desize to dezegulate, even thoucgh Cangrass

Bad net yes acted %o amend the statute.
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‘demeonstTage that 1s would be inaphropriate to procsed wita
federal regulaticn of cesrtain noise scusess at this tizme. 13/ -
Under this raticgnale, the Adzinistrator weould remove the
pradusss in gqueasisn froa the liat of rajor neise soursas

for the time being but leave open the posaibiliiy of ragula-
tien in the fusurs.

‘Thia apprsach haa several legal advantages. Rather than
basing “*de=identificaticn® on what B2y seen £0 be a atrained
construction of the word "aader,® this approach ceould appear
%0 3 reviewing couxt to be a pragmatic reaponsa to the realities
@f prasent budget cuts, while pragersving the Administrator's
disgention to initiztn milemaking az an appropriats tize,
Indead, this apcroach would not requirs a new ingarpretation
of Section 3, aines it would not be necagsaary to find that
the scurces ars not "major.® 19/ Moreover, since the Adminis-
tratar vwould be laaving a numter of producsa an the list of
Rajer noise aources (l.e., those praducta £ox which regulatiens
would remain under the ONAC plan), this apprsach could appeas
to 2 reviewing couzt o be a diserinminating chelice ameng
priozities. 28/ " . S '

Litigacion might be less likely underxr this approach.
Manufacturers concersned thar “de~identification® esould lsad
to the imposition of conflicting state and loecal atandards
would be able ta agk EPA to roturn a product ta the list of
Jajer noige souzceg 1f that ocsurred. This opportuniiy would
not be go readily available 1£ EPA removed a product fxom the
list baged on a f£finding that it was not a zajor scourss of
noisa., Thus, an affecsed manufacsurer aight be meore likely
to challenge a £4inal *de-idanciflicazion® than a texporazy
withdrawal of a produge from tde liac,

18/ Az ia discussed below, garhbage trucks would requizs
T separate treatzens undar thiz approach, asinee final
ragqulations alrsady exiat for these producta.

18/ 7To avoid gigraling a new {nterprmtaticn of Seesion §,
==  Pederal Rogistar hotices ixplamenting this approach
should speak in terms of "withdrawiang producsa from the liat
of madcr sources of noisge,” ratder than "de~identifying’
tham. . .o L - Y ,

.0.‘
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20/ In axplaining this approach, BEFA could refer to the

== .diseczetion the Adminiscrater would have 4£ ghe wers |
writing on 4 clean slata. With no praoducts identified asm

major sources of noise, the Administrator would probably

nave discretion to list enly a fow scurces at a tize, based

on program prisrities and budgetary constraints. UOnder tae
approach digcussed abeve, tie Adminigzrator would he exerciasing
ainilar discratisn, to carve the list back to a level reflecting

currant rnalities.
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Undar thias approach, BPA csuld alse note that the growsi
in state and local noise eonerol progranms weuld mitigace the
potantial envircnmensal hara of net Procseding to reculate
these pIoducts, Iadeed, BPFA could ncta that [t would be
agproapriate to evaluate the succe24s of stasze and local regula-
tiona prior to retuming preducss to the list of major noige
gources, to decide whecher these programs had raducsd noiae
expesurss to the point that these products may no longer be
najer noise sourcea frem a healsh and welfarn perspective.
Finally, the congressicnal intent for IPA to deemphasize
faderal regqulation, indicated by the 1978 amendments and
their legialative hiatory (dizcuased abave)}, would suppor:
this appreach, as well. . oLt o '

on balan:a,' we conclude that this approach la somewhas
mors Qefanaible than permanent “de-~idenzificazien® based on
findings that the producsa in gquestion are not "major.”

") Soecial Concerns

Althouch thisz mesorandum hasg examined the praducts in
queation eollectivaly, special eznaideration should be given

to twe produceta: buses, and garbage t-ucks.

Qf the producta under conaideration, busea £it least
logizally into the class of producis not requizing nasicnal
uniformity of trsatzent under tie interpretation mentionad
previocusly. At least cone pofsicn of the clags of buses,
inter-city bugses, routinely eroag state lines and gsesm a
lesg appropriate candidase for state and local regulacion
than producas that do not. Morecover, *de=-identificacion® of
Buses may be nore lixely to generaze litigasicon than aczion
on the other prsducta. General Motoers and Iatarmational
Barvescer, leading bus smanufaciuress, have been active in
litigation wizh EPA undar the NHoime Contrnl Act, and aichs
be concarned with she lack of protecsisn fram staze and
local regulations thae would result from *de-identilying”
buses. Az noted earlier, howavex, lisigaticn for this reaseon
would seem less likely undes the modified appzoach discusased

abeve. 21/ ' . ] -

- .

21/ 2In a letter to the Adminiatzmeor Jated Qotcker 12,

. 1982, Genaral Motora urged that 22A ®zuspend indefinitely
the premulgacion of a f£inal federal bus noige smgulaticn,*
‘ arguing that such a pagulation is not varranted ®at thia tize,*
G did not specifically requeat withdrawal of the propesal.
T: i3 uneclsazr whether GM belleves that the axiztense of the
propesed rule haz aseme chilling effsct on state and local
ragqulation, or whether it would auppor: *de~identificatcion®
of buaes and wishdrawal of the proposed le. In any avent,
CM's concarng would appear to be addreased by removing buses
fzom the list of nadjor neiae asoursasg tsmporarily, in that biuses
.esuld be put 2ack an the list if circumstances warranted and
thares would be no federal regulaticn in the intarziz.
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Gardage trucks alse present gpecial cancerns begause £inal

sagulations for this class of products aze already in effece.

Tamporazy removal ef a product from the list of Bajer noise
squrcas based on the argument that the federal government is
conatrained fzzm procemeding with addisional requlatiens at
t2is £ime cannot be used to support revecation of & ragulation
alroady in place. Accordingly, if the modified approach is
puz;qqd. garbage trucks will raquirs separate trzatzent.

. Pohaible bages for ravoking the garbage tzuck regulations

inCJ.ndez B C oL ~.-'--'- Lt . T . .

* Conclnding that federal regulations are not
*feasible® Zor theas producty. 5See Sectl
6{a){1)(B). Aa nected earlier, eniorcament of
the garbage truck ragulations has been gtayed
adninistratively, This gtay was based in larzrge
par: on test burdens and teechnical problems ERA
recognized as atemming £om the requiTement that
gazrbage truck zanufacturers verify the noise
lavela of the entize producs, ineluding the
truck chassis produced by others. Given thege
Problams, BEPA aighe develcp a recard showing
that federal mgulation i3 infeagible for thia

pazticular prodyce.

* Qoneluding that the gosts of federal reculasions
ars excassive, See Section 6(e)f{l). EPA's
analysis projeczad a 10% increase in the ezat of
the produgs; past and present {pdustsy estizases
are mugh higher. The Administrator might Saconsider
these 2323 in light of curzent econemic conditions
and conclude thay arfe unreascnabla.

* Ipgeidantifving® garkbage trucks (ONAC's alternative)
on the baais that they afe net a sajor sourse
of neisa, baged on the lack of a neesd for naticnal
unifornisy of treat=ent under the intarpresasisn
genticned previcualy. Although thas intespratation
ia epen to question, the induazsy, the Caunceil
on Eeznemics Advisers, and cshers have boen
voeal in crisiedzing these regulations, based
¢ im large part on the argument that control of
- . garxbage tzuck neise is Dean lofi to the atate
. and lecal governments, through curfews, purshase
'. specificatiocns, and the lika. - R S
* concluding that the currant regqulations do not
centain atandarzds "requiaite to protect the
public health and welfars,® Sacsion &(e)(l),
since the rrgulations do not affact air braxas,
a large, intzusive noilse eveant associated with
garbage collecsien. Ones the final regqulaticns
wers off the booka, garbage tIucks could be
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Temeved fvom the lias of major neise gourcea
under one of the aliernativeg discussed sazlier,

Phe firat two cptions aprear mgst promising, 4t present.
Hocwever, we recommend that ONAC and OGC ataff consuls further
to addreas the pazticular problem of the garbage truck cegula-
ticna, to see if ather opticns exist for seveking them.
Initiation of actien on other products need not await the
outcome of these dimeuaaiend. il oz TLERI 0t e e

FPinally, it should be notad that any effarts o ravake
the garbage tzuck rogulaticns likely will be groessd wish
ANpROrt and not protest, AB noted above, the garbage tzucsk
-industry has argued veocifersusly Zor elizmination of the
regulations, and stats and local governmenss lave shown an
ability to control thia noise problaz thazsalved.

Qther Altarmatives

. There are fayw alsfsrmatives to taking acze acsisn =0
Zemave products fzem the list of mador scuzeces of noise.
Cther than proceeding with segulation, an alissnacive wisha
its owm legal risks ia to continue the status quo of not
proceading with segulations for identified produczs. Asa
discusgad eaxrlies, the Administrator is legally vulnsrabls
fog failure to promulgate regulaticns., EPA would be unlikely
to prevail in litigation ekallenging a failure to promulgats, ‘
and the stesady departure of ONAC asvaff will make it incoeasingly
difficult for EPA to comply with a judicial erder to engage
in mulemaking. Although no manufacsurer has yet chcman =2
prod EPA toward Secsisn 6 rulemaking, this eculd in pars be
based on the ghilling affsct that existing Iidentificatisns and
prepesals may bave on grate and local fegulations. Stacse
and local governments could chocse €9 ragulate the praducss in
queation 1£f it appears that EPA will not izsue fursher regqul-
atiena,’ That peaaibility could lead manufacturess 2o litigats
. in faver of faderal sulesmaking.

The best alternative fron a lagal perspective iz to
seek a laglialative sclution. The billa to 2mend the Acs
curranely pending in Cengrasa, bowever, vould not free EPA
fzom all the requlatory cbligationa in queatien. 22/ To
resedy this, the Adaministrasion might take more vigoroua
acticon to-obtain legislation conalatens with ita curzens
plana. In any event, both the timing and the conkent of any
degislativa relief arw unesartain at beat.. - ., . .

S reemi s cgtenls o e ige o BTl U i Y asmess W wihome o
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22/ Por ezample, the House bill would leave in place EPA's
cbligationa to proaulgate requlationa for trangporzacion

neise scurcesg ildentified as major aoursas of noise. This

would leave a continuing ebligation to promulgate the bus

regulation.



A third alearmative would he ta "de-identify” the produces
in question based upon a rmevaluatien of the health and
velfazrs eflecis justifying identificasion. Suck a reevaluatien,
bBowaver, would prsbably require EFA £o change the ambient
noise level it previously identified as "raquisite to protecs
tha public healsh and welfare with an adequate margin of
safety." 23/ This level, idn 535, van based on extansive
healts and welfars griteria, and served as the basis for
identifying producta as major sourcss of noise. Reassassing
that laevel would necsssitate rsexanining the critszia and
developing technical data o suppost any new conclusicng.

A final altesrmacive, which would not raguire "de=
identification,® would be to £ind that faderal rmgulations
are not "regquisite &0 protscs the public healsh and welfaze.®
Section. §{ei(l). 24/ That i3, the Adminiasrator might eonclude
that the growtk of astate and local programs, discussed earlier,
demaongtrates that federal Tequlaticn i3 not “requisice,® or
neceagary. The princigal problem with this alternative ia
that it takea the phrase *sequisise &5 protect the publlie
health and welfarm* out of itz statutory context., The lagical
purpese of the phrase is 2o define the basiz for determining
the appropriate noise level of a atandard in a raqulacion,
not whecther a rzgqulation ia necessary at all. Moreavar,
the requirement that a standard be based on "critaria publishad
unde? gecticn 5" presents problems gimilar to the alternative
disguzsed sarller of "de~idenstifying® based on a reassessment ‘
of the health and welfare efiepctis. Here, teoo, EPA would f
likaly bave to reevaluase the Ldn £5 ampient noise level, to
conclude that faderzal regulaticon was net requisite based an

thoae eritarzia,

23/ Seetisn 6(e)(l) requires, inser alia, thas any
rrgqulaticn for a product ldensified ag a majer scuzza
of noise:

ineclude a noise emission standazd which shall ses
linits en ncise emisaionas £rom such producs and
shall be a standard vhich in &he Adminiatzataris
4udgqment, based on eriteria published undeazr aection
5, iz requiaite to protect the public Bealsh and
anf.aﬂ - o> = o-'-.‘_" " '_. '

24/ ‘Thin acticn was taken under Section 5(a)(2), which
crequired the-Adninia::nta:-tn= . .

publish informaticn on the lavela of environmental
neise thae atsainment and maintznance of which in
defined arpaszs under various conditicna are rmqguisice
to protect the public health and welfare with an
adequate margin cf safety.



. IZ cne of the apprsaches t5 ramoving praducts freom the
iist of majoer noise ascurces is izmplementad, an issue is
whesher it should be accemplished through notices~and-comsent
fulemaking. Alshough earlisrz identifications weze made
without khese procedurss, rulemaking would allow EPA tg
agseas the depth of cpposition to ifs plans, and could allow
the Agency to reasseas all or par: of theoas plansz baszed en
the public coemmants., Mozecver, public comment esuld help -
EPA szrangthen the adzministrative record in favor of the
.Propesal; e.g., by soliciting comments fram stats and local
governmqnta on their akilisy to rsgulate the souresa in
guesticn, - .. .. ., - .o - N, e o=

Whether a ravieving coust would conclude that EBA's
action conatitutes a ®rule,* subject to notice~and-comment
requiresenss, iz not certain. 25/ A csurs aight be zore
likely to conclude that notice-and~¢amment rulamaking was
required under CNAC'a plan than under the alimmmative of

25/ B U.S.C. 5551(4} defines a ®*rule," in relevant pars, as

the whole or a part of an agengy statexent of genesxal
or particular agpplicability and fature effecs
dasigned to iaplement, intersret, of prascribe law
or POlicy- . o @

mhia brsad definition could be rmad t£o enccmpass the “de-
idantificacion® procass. . o '

2 ERA'a assioen i3 tooated 23 g3 "rule” undexr the Adminig-

=ative Procadurs Act, noetiss—and-caament proceduress 3ay be
emitzzad only if the Agency, "for good cause finda . . .
shat notice and public procadurs therscn are izpracticable,
unnecessary, or confyary to the publie interest.® 5 U.S.CG.
§553(b){3)(B). It weould be difficult to make such Lindings
£or *da-identification,® whers no emasgency suggeats that
notice=and-coment could aot precade final rulamaking., 7IThe
lagislative histary of the APA makes if clear thaw Congresa
. intended this execsption $o be construed narZowly. -The good .
i smuse ezcepticn is to be invekad enly wherw notics is “izposal-
“'ple or manifestly unnecsasary,® or wiefw "the exscution of

' agency functiens would be unavoidably praventoed.® Legislative
Biscory of tha Adninistrative Procedurs Acz, S. Dec. Ne.

248, 79th Cong. 24 Sess. 348 (1947).
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Agide from acsually promulgasing regulatiocns for the )
products identifiad, or seeking appropriats legislative zalief,
flere appears to be no available alternacive, including the
altermative of taking no aczien, that presents substantially
lezs riak.
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