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THE AVIATION NOISE ABATEMENT
CONTROVERSY: MAGNIFICENT LAWS,
NOISY MACHINES, AND THE LEGAL

LIABILITY SHUFFLE} '
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Cltizena of this sation, especially these residing ncar airpors,!
have cadeavored for twao decadea to st the burgeoning tide of airport
ocisq, which may cause sigmifcant phynal ar prychological injury® or

may be simply annoying! Sincs the commerdalizazion of jet aireraft,
fedsral, staxe and local govermments have enacied a plethora of laws
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designed to atain relief from noise. Meaningful relied, however, has
not besn achicved.

Through legisladon, Congress hag attempted to create a usiform
parional goise abatement plan directed and monitored by one entity:
the Federal Aviadon Administration (FAA).* Unformnately, this goal
has not been realized, Apparsutly in an edort to limit federal govern-
ment liability, the FAA has failed to assume the responrsibilicy envis
soped i the fedoral legisladon, In addition, the recent wead of
decisions by courts that bave held airport proprietors liabie for the per-
sonal injury and property damages caused by aircrast neise,? agd Con-

gressy’ reweat fiom its provious policy favoring finandal aid to neise - -

impacted airports, have also underined ihe movement for a uniform
nadenal aviation ooise abatement plao.

The FAA's abdication of leadership, adverse court dedisions, aad
the reduction in federal fivandal aid have left zirport proprictors (0
fend for themselves, Spurred on by a rash of zeoise Liwsuis,* local airs
port proprietors, in a legitimatas efors to minimize their Uability sxgo-
sure, bave adopted noise abaigment regulations based on parochial
rathier thaa pational, ioterests’ These local regulationa, in turs, have
canzed futher divisions in the effort to ¢reaze 3 natonal aircraft noise
abatczaent plan,

The unformmale conscquencs Is thax the Laddiy for aviaton noize
haa bemn partally discoanected from the reponmdifsy for aviaton
ooise abatement, This is a rewult of decisions in whish varicos courm
have hald that the /addisy for aviation noise damages rems solely on
the hundreds of individual airport proprictors, while repongbiley for
aviadon necise abatement revides collectively among fedemal state agd
local governments, air carriery, and airgort groprietars. This “sipgle
liabilicy/shared responsibiliry” situation promates, rather than discour-

4, Ses iwhe Ut accompanying ootos E-37,

5, See fytw 0 Accompagying 2ot Seketd 10917,

6. Sev Burke, Legud Roce Cver Jer Vodze, Tha Nut'l LI, Do, |, 1980, at |, col & ~!3
ths fag four yeass, at leax 16 crber ciries (owber han Las Angela) have been facad with
airport ooise claims in excea of 3280 million.” /o a5 10, col 1.

7. Ser HIL Rxr. No, 554, S4th Cang, 2d Se |4 worivad iy 1376 US, Cona Cona,

« & Ao, Nowa (400, {603, -

[a addltion, aircrat acise has rezuited in curfews and ocher openticnal cousraists
which Dave reamiciod tha use of exixing Ocilides, aod have caused problema reiacs
ing ta tha safery of tha syiwm. Because of ooise emanaing from e aperadons at
airparm, Aul ulilirarion'agd expansion of Aifpor (o ssommodas curtwni aad
funare tradis have bees hampered.
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ages, confusion. The result is uawamranted agony for all the partiesm
particuiarly cizens living zear airpons,

This article will (1) review nationzl aviaton noise legislagion and
ius implementation by the FAA, (2) analyzs the judicial decisions that
discuss the imposition of labilicy for aircraft neise, and (3) oder two
alternative approachcy that would more squitably apportion lakility.

[ FEDERAL Laws AND FAA IMPLEMENTATION

A Regularory Provisions
1. Federal Aviaton Act of 1958=-the beginning

Federal regulation of airspacc and air commeree is authorized
uader the Federal Avintm Act of 1958 (1958 Acz)? which entrusted
ciTtain powers to tha FAA and to the Civil Acronaudcs Board (CAB).?
The FAA'S responsibilicy ander the 1958 A, to be carried out primar-
ily through the proulgation of Federal Aviatdon Regulations (FARs),
was 10 promate air safety, ezulase the wie of the navigable airspace,
cstablish air savigasion facilitics, operate 2 national sysiem of air waffic
conmol,'® and corify airmen, airplanes and certain airperts for com-
merial use.!t This excinsive foderal conrrol was based oz Conmgress’
fecogniden that the public bas a basic right to air mapsin'2 Morever,

‘the power 10 cusure such travel waa declared o be a right of nadonal

sovercigary, |

& 49 UAC B8 1301.1542 (1976 & Supp. (I 1979). Tha 1938 A, s asenciad, is the
basia of [mlel AvUlion rYgulatcas. mmummwmmwm
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9. The autheriry of the CAD i coossrned prinarily with tha econoamic arpecty of the
aviapon indusry, For the Wumarmwny um 49 USG § 1302, 132141289
(1975 & Supp. 1L L779) Theomssically, the CAD auld regulae siraft 2aue by rerbang w
aaiily cew routs or by sumpendioy or chagging aiamg oo, uovnsr.cnu;rm.m
§ 40i(a)4) of tbe 193] Ack. plaowl Umiss am e CAD' power 0 do s Mareowr, the
CAD b paver cxised Uis power, apeh ia bt of the reced snesimans of tha Airiips
Doregulacom Act of 1978, Pala, L, No, 93-204, 52 31t 1703 (sodiled io scacared secmonus of
18 49 ULC Supp OT 1975)), i fa unilksly 0 da 00 {o the Numrs. The Alrlios Dervguiss
aon A will pragally slininme e CAD's caonuol over rooses Ao (arse. Tha Alctioe De
mmmmhmmmmm:ammﬁm
0 our govermmenial apwmcss the Deparmmcal of T
mmmn-maum By Jaguary 1, 1989, the 'nmml
rainam,

10 4 U3.C § 1348 (1978)
1L/ /d u 8 Q1437
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2 Federal Aviation Act Amendinents of 1968--—aircrnft noise
probiem recognized

While the 1958 Act scemingly granted the FAA reponsibility for
all aspests of aviadon, it did not specifically authorize the FAA 10 &
tablisk limits on aircradt noise cmissions or otherwise to raguiate for
noise abatement purposes.'4 [a 1968, however, Congress added section
611 ta the 1958 Act.'? This section reeognized that thers was a naise
problem and authorized the FAM to prescribe standards for the mea-
surcment of ajreraft soise and ta enablish regulations ta coatrol and
abate such noise. This grant of auzboriry waa limited, however, Thse
standards and regulations bad to be “ccasisiens with the highest degree
of safery” and be “sconomically reasamable, techaclogically practica-
ble, and appropriace for the particular cype of arrerg?™'¢  Thus, the
resulting regulations were diremsd a8 the sourcs of moise—the aircaft
itself—rather than at airport praprietors,

3. Part 36~FAA antempts to control asise at i soures

In responsc wo section 611, the FAA promulgated FAR Part 3647
(Part 36) in 1969, Part 36 was tie embodiment of the FAA's attempt to
coatrol aireraft noise a2 ity source. It provided 4 meshanism by which
aircraft acise could be uniformly measured. It zlso established maxi.
mum allowable acise lovels (depending on weight and-aumber of en.
gines) that sircraft of new desiga could mot exceed in arder to cbtain
type cortdeasion.' It did ner address possible changes in dight proce-
dures (0 reduce noise, acr did it apply to thea curremly operatiag air-
cafh'? The noise levels were expressed aa an Effective Parceived Neise
Level (EPNAB) and permined heavier aircrat w muaks more ooise,™
The adopticn of Part 36 cacouraged new airplane cypes to be markedly

14, For coammpie alshoush the FAA, ia accordages wub 49 U.SC 4 1423(c) (1978),
could cerafy ainTant as “airwariy,” e cerafadon had @0 be ased cu safery considerae
OGS, 008 D0iM,

13, Fedaral Avisdon A Amendment of 1968, Pub, L. No, 90411, § 511, 52 S, 399
{curreat varsion a 49 US.C, § 1431 (1978 & Supp. 0T 19T5))

16, 49 US.C. § 1431{d)I(4) (1976) (emphasia added).

17, 34 Fed, Reg (4364 (1963 (curmene vamion at 14 CFR 336 (19500,

18, Deforw aa sureradd may fy, i Qust drst Do fype centificased. The FAA Administrasor
is vemad witll tha power 10 iiu4 Cype cortidcaten fof aircrad, 49 U1.5.C, § 1423 (1976), Tvpe
certifcaues cotsers Lo bk daaian of ag aireraft, Quce a gencral danign L type cartificaied,
mmmmmmmunpmmmwm JSee Menan

v. Daw, 129 F.24 1302 (101 Cio, 1975),

19, 34 Fead, Rag. 13004 (1549),

28, For cample dapendiog upon the type of enging, tie staadad for most B.747+100
aiterast is appromaately 108 EFNAR, the maximno acise outgut allowable, US. Dovr or
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quicter than the generation of mrivojets developed in the late 1950s and
early 1960s

Since 1969, Part 36 has been amended severad times to cxpand its
caverage from aewly designed domestic subsonic jet airerast to aff jet
powered aad propeller drivea zireraft. For example, by extendisg the
standards 10 newly manufacrured domestc subsonic aireraft of older
design,®! the 1973 amendment significantly ineveased the aumber of
aireraft subject to Part 36, In 2 1576 amendment, the FAA tackled the
moR conmoveriial aspect of conrolling aircradt noise at its sourcs by
requiring curren/y operating domestic subsonic aireraft with maximum
gro33 weights aver 73,000 pounds to mest Par 36 stapdards. = This was

)
Jazgary 1, 1983, Howover, effective February 1, 1981, the compliancs
dates were extended for same typea of aireraft to Jaguary 1, 1983, and

Taang, FCORRAL AVIATION ADMIN., ADVIIORY CHEtiAR No, }6=18, CIatmcarsp
ARFLang Nomm LIVEL] (1977 NoGR ABATEMENT POLICY, Amva oo 1, &L 4

Sccamse peopis’s reacions © acie dUfer widely, it i3 dificoll v eablish A simple
@aihcoacal formula tha Accusiisly tYpTEsan human fasticm to goise aonovasce. For
axale, the Loise MDALMGIE oM & wasfall @Ay produss meTe OUAd cusTRY than tha
saeech of chalk acum & blackboard, To Ay, Dowevss, Lhe LAy is LS @OTE A0RTYIDE.
-

om the reldsive morits of expreming noise impact o

yodly day-sigiz average sound Jevel (LdN) a2 the supdand for dognumos the leved of
ATt ace aiponite, 47 Fed. Reg. 3338, 1329 (1921) (10 be codiled in 14 CF.R § 150)
Foe fuxher informadon, sy Callaban, Yeor aw &t Mosawrerse, MINNSTA Criza, Fro,
1900, m 25; Alsksug, Ir. Asww? Yeiw Low A Tecinical Pergpecire, 53 ABAJ, T4

19¢9),

21, 33 Fed. Reg 29209 (1970
EnmmmmdeNmmmmm
Iine induatry of being reqiured W nood (scousicully modify Uy agpiying sould atorbent
TAKOAL), EEine v rpace aonaamiying sl 41 Fed Rag. 36049 (1976). For &x-
mm:m&mrummmdmmmmmm

ooa billlon dollan. Jd x 36052,
::.m was sllicraaied try adidiog a csw Subpart Ew 14 CFER §51. 41 Fal Res.

16,044, 56,033.34 (1976) (arrems, vermom at 14 QF.R. §§ 90L301-311 (19610, The FAA

—_

acdopand the phased comrplisnce program becauss, a3 of s sctive dais of tha amandinent,
ﬁ@d?ﬁq‘{ummxummjummmmu 4l Fed,

A, Them inciude catisin rwo-sagioe or thres-sugios aircrall usder FAA spprovad re-
ﬂmﬂmnﬂmmmﬂmmwﬂmwm
43 Pod, Reg. 79302, 79313 (1960). laussatingly, seither CangTeas, which maa-
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Pare 36 was made applicable to foreign as well a3 domesde aircragt
The last amendment was in direst reypomte to a congremsional
mandate

4. Noise Canmol Act of 1972—EPA climbs shoard

In 1972, Corgreas, appanently dissatisied with the progress of the
FAA,T passed the Noise Control Act of 19703 Among other things,
the Act amended secticn 611, [n essence, it prohibited the FAA from
bsuing an original rype certifficate 1o any aircrasl that failed ta meet
Part 36 aoise standards.® The Act also recegnized a role for local gav-
crmments, but added the Envirommental Proweion Agency (EPA) te
the rogulatory process and required both the FAA and EPA to consider
tha edect of airemaft noise on the public health and welfire, While the
FAA maintained regulatory authoricy over aircraft acise, it was man.
dated to hold public hearings oa EPA preposed airerafl moise regula-
dons. The FAA, however, was ot required to adopt the reguiatons,
As a resule, the EPA has bad meager induencs on the regulatory pro-
cess—neasty all EPA proposals have been rejected,”® sometimes after

dated this cxemption, nar the FAA defnad what constiniea ~small community scvics.”
Oua mighi have thought that tha raciguale wid 1o e1courage Air GAITIER (W 2rovids srvice 0
sl cosununities and thus iz A0isier Airaast 0 srvics thow commuutia. o prac.
tios, howeves, e acaption applics W partsulars sixrad whather they dy to a commuaicy
wih & papalaton af 5,000 or 1,000,000,

23, I in Avissicn Noise Absscnenn Policy, tis FAA statect that it would coilauraily
imposs i) own srcrait doise sandands ca farsign air caries walst the [nsamnadonsl Civil
Aviazica Qepaaitazion (ICAQ) establlshad A soue abawmet seheciles subsiansally sizulse
0 Pars 36, NODE ASATIMENT PoLICY, upre qots |, 4t 41 mxmaumum
wing Memancial 20ie saodards, This was oo don 0 tha FAA'S sasisiaciion, s0 the
FAA coosidarc joslf macdacod by the Avidicn Safety and Nowas Abstmment Act of 1979,
Pab. L. No 96=131, 94 Star, 50 (1980) {codided in scausred sections of 49 U.S.CoA (War
Sgp.wl:g)l.».wagmy Msdmmmfnmpmum 43 Frd Reg. 79302, 79303

{

.&HFd.Rs;.ﬂ.Jm. 7930304 (19801,

MWMMMMommmrnmpﬂmnmumn

2% AQUS.C 3G 4901=318 (1978), 49 UEC, § 1431 (1976). Astually, ths Act sddreied
much ciore tian aircTaft noiss.  Among odier things, [ maadated the ERX 0 s aoise
sandards for all producy ia interytaw agd foreizn commens.

29, 49 US.C § 1431(6X(2) (1978). [a ouser words, Congreds waated e FAA to apply
Part 34 sandards to all newly produced aircrat oven tgush airerad of sl Type ware al-
ready o gperatian, as opposed 10 Lo sieTely on We drawig boards. Alrcradt tas do ot
wmmpty wita Pat 36 saandamla 13 ongisaly promuigated (a 1969 include all Be707s and
DCJx dependiog on cuging typs, most Da737s, D493, and BAC t+l13; somiat BaT27% and 2
few Be7475 Al DC-10and L-1011 sinTaft comply, NOUE AZATEMENT BOLICY, Agre HOW
1, a4 16

30. To data, the EPA bas propescd |1 reguladons: oaly one has been adopted in fail
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long delays.
5. FAA's Noise Abatement Polif.y of 1976==a self-serving docment

It is cae thing for Cangress ta ezact legistation and profer-iu in-
tent through commirtee reponms It is quite another for the federal
bursaucracy 1o interpret the meaging of the legisiation and promulgate
regulations, In 1976, the FAA issued its interpretation of congressional
intens [n the arca of aviadon aocise abatement when it pubﬁ:hcd its
Avision Naise Abawcment Folicy. In the FAA's view, sagle laodity
for avise damages resides in the airport proprietor, but siared responsi-
bility for aviation aoise abatement resides jointly among federal. state
and lecal goveraments, air carriers, airport proprictors, aad eitizens,?!
Taking into accouns the entire breadth of legislative history conccrning
aviaton noise law, the FAA posmlaced a “jeyal frammework™ that is bes
stated in its own worda:

L. The {edcral government has preempted the areas of
airtpace use and management, air oaffic control, safety and

the regulation of aireraft acise at its source. The federal gov-

eramens alse has sabsantial power to influence airport devel-

optaet through its administration of the Airpers and Airway

Dovelopment Program..

& Other powezs aod authoritss to conmral airport uoise

rext with the airport proprister—-incinding the power to salect

aa airport sitc, acquire land, assurs compasible laad use, and

coutrol airport dexign, scheduling and operaticnte=gubjec

only to Constirutional prohibicans against creation of an un-

mmnmmrmpmmunjmm-

crimisation, agd interfercmcs with cxcluzive fedeoral
rogulatory respomaibilities over safety aad airspace
mAnagement.

3. Staw and local govemmnents may protect their drie

Staainent of Wakar G Callis, Nots Absssoest Oflorr & Los Aagries lnusmagvasl Aire
port (Juos 23, 1901). For cample, 0o Augua 29, 1573, e EPA propossd two aqssdmenis
@ the Federal Avistion Regniaicus which wouid have required pilow of all cvil curbojue
powsred sissa 10 Giliss & Two-esgRe apyrosch
procedare neguire the mict W Oy au iniial Aeep glide path ssEREQL (BX
mm(mmmmr-mm
slevasion of the xirpen. This procmius was 10 be van adst AR circunsances durmg
cloar washar aad opoR apprOREl 10 4 nEWEY that bad s FAA approved (wo-espmem
lonrumegt Laading Svsum (ILS) approsch procsdans. o proposals wers rjecad for
SALETY rEAIGEN umnq.:uu(ma).
31, NOGE ABATEMENT FOLISY, Agr aove 1, a1 J=6, B4,

10 & landing roaway, Geasrally, a twoe
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2ens through land use copttols and other polics power 1n2a3.

wes a0t afessing ziresant operations. [n additon, o the

extaat they are airport proprietors, they bave the powers de-

sribed in paragraph 192 .

To alleviaa the burden of these proprietary powers, the FAA des
clared that it would support local airport proprictors’ dctions 1o abats
soise; however, it reserved the right (o bloek the implementation of
such actions undsr either the supréeznacy or the commesce clause of the
Constimsion.?? The FAA was, and sdll is, asserting that the extenzive
federal mole envisioned by congressional legislation shoutd be fag-
mented and accomplished picczmenl by local airport proprietors but,
impomandy, with no federal labilicy.* Thus, exclusive airport propri.
etor liability exists in the midst of pervasive federal control of alrerast
fight oparations.

6. Quiet Commuaities Act of 1978 and the Aviaton Safety aad
Noite Abatement Act of 1979

Parzially to speed up FAA response to EPA proposals, Congress
further amended section 611 i the Quict Communites Ac: of 1973,
It specified a ninety-day time limit for FAA response to EPA suggested
regulations for noise abatement. It furthér required the FAA to pro-
vide the public with a detailed azmalysia and response o the EPA
propesals.

In 1979, Congress condnued its march toward pervazive ceatrols
and emacted the Aviaton Safery and Noise Abatement Act of 1979
(ASNA)'® ASNA required the Seeseracy of Transporuation (@ estab-

b A JTE N

33, Sewid a8 38, in wihiich tie FAA discuises its ravicw arocecure of drpor prognetor
wal fEXTIRicRL. Jar ol UL Cowgr. ut L § 8

4. [tis possible bt the FAA iy rogvaludiiag thia posiion. [a 3 spesch giveq on Febru.
uy |13, 193 FAA Admizistraor J. Lyoa Helma dinted as wiis reevalusion woen discusng g
Avpaad legnuation (avdiving FAA teview of local oqise regulacoas

Tos FAA. under tha bill being draded, would cinsider thom gatiomal conss

quencs and decrming fihe beiedu 10 e aatanal users rom koepiny e airport

mrazmunu*m?wmnnmmmbmra&m (£ 50, thas hour
wil be e, Tha FAA would aropase to acept (e SCOTOLUG CORMTULECHE

of such a fudgmens That is the FAA wauid becoma Uabie {or the inerrmeatal

ﬁhm&-wmammmlmﬂm;m:nwwmm
Addrems of J, Lyrn Helms, |4 Acpual Southern Methodist University Air Law Sympoe
sium (Fet 18, 1982),

5. Quist Commupities Act af 197343, 49 U.S.C. ¥ [431{cX1) (Supp. LTT 1979), Nota
thak is wek e FAA AResn monihs 10 ryject the EPA suLTenod (woesepmant approah pros
e See oo note IO,

34, Pub, L No, 96»193, 4 Stat. 30 (|1980) (sodided ia scartered saeons of 49 U.S.Cu.

(West Sugp. 1981))
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lish federal standards for measuring and assessing ncise as it impacts
residents near airports’? Additionally, aitpert propristors were made
eligible undar the Airpert and Adrways Development Acz of 1970 to
cbuain federal funds to assist them in zirpert noise campnnbmty
planning ¥
Intereningly, according to ASNA, airport propn::m may, but are
not required to, submis “noise cxposure maps” and “noiss compatibil-
ity programs” to the Secretary.’* The map, if submitted, must set forth
the incompatible land uses existing near the airport a3 well a3 the pro-
Jjected effiezs of airport operations in 1985.% The program should list
the measures taken or 10 Yo taken to reduce any mcompatible zoise,
However, after the first map is submined, the propriewr must report
any changes that create a “substantial zew noncampatible use in any
arca surrounding (the] airport.”*! Impontantly, if the Sceretary ap-
Frovel a noise program and allocaas finds, the United States Governs
ment i3 got “labie for damages resulting from aviaton ncise by reasen
of any action taken by the Scerctary or the Administrator of the Fed-
eral Aviation Administration under this section, ™2
Agaiz, the negative aspes of liabiliry is apparsat. Although Coz-
gress excinded federal liability for neise damages related to the ape
proval of a noise compatibility plan arouad a federally supported
airper, it failed to sddress the thomy question of what liabilicy, if any,
an airport propricer abould have for aoise damage revulting from the
pmpﬂmf:mmgmcfmairpm This satmiery program could
the witimatg *“Cateh-22" for the airport propriciors who seam
10 be in dire nced of aasistance to protect their dual-faceted interest of
economic survival and airport noise abaament*?

37, ¥ USCA § 2102 (Wen Supp. 1981). FEFNAD was the stapdard used by the FAA
1 maxasr sinTAll coise. Cougies wakiad tha FAA 10 exabliah & sacdard for acenrg e
of e oome o s COCURWILLY. Ser Seww Do 20
18, 49 URCA, § 2104eX1) (Wt Supp. 9813
19, Ser id a 3 214315, 2104(a)

40, au;mgzam:;cw:m 19813 mmmuw
ASNA, 4 CFR § L3, dstnes incomputibie usm W iaciuds mobils ho:nﬂ.
duum” mwmmmmnmu Pod. fcg 83
(1981%

4l 49 ULCA §2100(3) (Wem Supp. 1981)

AL /d, st § 210Ma)

43. Ser Buskn, Lapel Rear Orer Jat Nesre, N&L LJs, Do 1, 1990, a1 1, ool 1.

“1t's kind of a Caich-22 simation,” said Masra R Qeorgy, chairwoman of

mumm«um Law OQesry’ aisport lingaton cammition
thit @ocs have 0o AULOTICY 10 COnLOl acise,™ sha said,

"lhmawng

'ﬂnnmm lmm]mm;mmmmrwmm
g% GERIDY Orxn

oo lﬂ.al.:-‘(hnﬁnmmmu).
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2. Federal Funding of Airporr Develgpment

For aver thirry-five years Congrens has experimented with differ-
ent methods of aiding the aviation industzy.** Ia 1970, fnding the air-
port and airway system inadequate to meet the requirements of the
then projected grewth in aviation, Congress cuacted the Airport and
Airway Develapment At of 1970 (AADA)* a3 the vehicle for ex-
panding and improving the system. Congress included in the AADA 2
provision establishing a ten-year program (1970 through 1980) for in.
creased federal macching grants to airpert propricion for cligible “air-
port development” projects.*® Eligible projesis included construction,
equipment purchases, and laod 2ad casement acquisitions related to
improviag tha safery of airporu.* Significansly, eligible projects & nor
include noise abatsment projects.

The FAA, wader the direction of the Secretary of Transponation,
was charged with admiaistering this program. Hundreds of millions of
dollars per year were spent on airpert development. Am Adrpert and
Airway Trust Fusd was established in the United States Treasury, with
revenucs derived fom various taxes an airport astivities, to mest the
obligations incurred uader the AADA* At least one-third of the
amotnt autharized was to be distributed at the discregion of the Secre-
tary of Transporwation, In 1573, Congreas amended the AADA 1o i~
crease federal Anancial assistancs to airponts aad to prohibit the levy of
a “head” tax oo aviation, passengers by state or local governments;*® the
lauer could have besn used by airport proprictory to supplement their
rovenuss

In 1976, Copgress recognized that aircradt acise was becoming a

97'0‘; San ag, Fodaral Alzpen A Pub. Lo No, 75377, 60 Siar, 170 (1946) (rrpoaled

1

!.!.:.‘é: Pab. L No. 91238 34 Sk 219 (1970) (eotided in scanersd sectious of 16, 42, 49
y8

48, Jd ot 33 2, 14 (current verzicma i 49 U.S.C, 3§ 1701, 1714 (19760,

47, /d & § 1) (cumen veraga at 49 USG § 1714(3) (1978).

4. Alrpor aad Alrway Reveaus Act of 1970, Pub, L No. 91253, $4 Sut, 236 (sodided
in sanared secdons of 25, 49 U.S.C). The Trux Fuad waa atabilshad by § 208 of i Ace,
Tha usars of aviagon pay for the gregram. Trun Fuad revesuss are received from, acong
oibar saurce, Az 3% @ oo airlios dokas 25 U.S.Q 3 42612) (1974). However, punuast
ta § 208, as amended, 49 U.5.C.A, § 1742 (Wat 1976 and Supp, [941), atter Septamber 30,
1580 tha revenus reccived oo Wee taxe oo loager go iota te Toust Fund us remain in
the groeral food of tie United St Treasury.

49, Demippmsat Acmleration Act of 1973, § T(a) 45 US.C § 413 (1778, The
purpea of tha (sderal Read tax was to easure bl that pasecoyers and aire cameany would be
axad as a wulform raie and thas the Aow of [nwarnaie comamercs agd the deveigpment af ir
transporasion would sot be inhibited by local bead wam. Ser S, Ras, No, 12, 93d Cong,
Ist S 4, rewrswrad 2 1973 US. Coog Cona, & A, NeEws (434, 1435,
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major problem.’® It amended the dednition of “airport development”
contained in the AADA to indude “any acquisition of land or of any
izerest therein necessary w ensure that such lasd is used only for pur-
poIca wmnhmcnmpmblamm the noise levels of the operation of 3
public airpert”*! Thus, airport proprictors wers elgibie o recaive
runda for such projecs a3 the construction of physical bamiers, land.
scaping to diminish noise, and the purchase of land for aoise anenuas
tion purposes’? In additon, the 1976 amendment increased the fedaral
goveznment's matehing share of airport development projects for large
airports from 50% to 75%.9
Ia 1978, Congress authorized the FAA to graat airport proprictors
fuads for the dev of noise abatement plone arcund airports
In 1980, funding for aoise compatibility purposes was sxpanded, The
FAA roeeived authority 10 award gruny ot euly for the development
of airport noise compatibility plagoing studics, but also w0 make lim-
ited amounts available for thase projects approved by ths FAA a1 con-
tained ia aa approved noisc compatibility program.?? Eligible projects
ineluded the copstrucdon of barricrs and acousical shiciding, sound.
proofing of buildings, and the scquisition of land aod air cascments for
noise compatibility purposca® This fundisg creased the pawatial for a
ynﬂyq:mdedpmmwmmmnm af oaize infliced an
residents surrounding airports, The program, howsver, was acver fully
dovaloped, prizarily bewe funding for such projects was discontin-
ued when, on Seprember 20, 1980, the wa-year fiunding program con-
taingd in the AADA cxpired in agsordancs with its owa s’

5. {Ajinza Doise il Gliied in carfwers a0d Gler npnmnum-m

mmmmermmmnummm

mm :gmndmafim m mm

) ™ s

Tade have beca Dasrparwd.
Hi Rxr. No, 294, Sk Congy 3 $em 13, /ovmmed v (978 U, Copx Cona, & AD.
Ngwa 1600, 1660,

51, Alrpart and Airwsy Devdoponit AG Acwdoezus of 1976 5:(-)(1). 49 UL
§ 171EXC) (1976M

52 HLR. Rap. No, 494, Sich Cong, 34 Ses. 19, repromad &+ 1976 US, Coor Cona. &
AD. Nrws 1600, 1613,

Adrport and Awsy Devslopmani Ac Asadmecn of 1976 § %), 49 USC
[ m'rm (iF18).
44, Quism Comaninices Acs of 1974 § 2, 43 U.S.C § 4913 (Supp IIL 1979),

:3.Ammmmmunnm.g:u(c;.au.s.c.a.g"m(n;
(Wem Sspp. 1961

gﬁ"w‘m(’:ﬂuymumm wax & S

\ Airgore s AVIATION WeEx A
Tecit, Oc. 13, 1900, at 34, Baccnse of ! Iaikare wiua far o relnstinom e fasdios
pravisians of the AADA, 179 of the largex Linitad Suse Airpon Asmocianas rocently wld
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The legislative history described above clearly illustrazes the con.
gressionaily areated atrmosphere of pervasive federal involverment in the
area of aviation aoise abatement Although the federt] government
has zot totally presmpted local propristors from exercising certain res
sponsibiliies, the FAA'S role las certainly beemn predominant, How-
gver, despite its predominanes, the FAA Bas consistently refused ta
accept primary responsibilisy for noiss abatsment or any liability for
girerafl acise damages. This resusal bas led to extensive Ligation over
the pawer, rights, and obligations of local airpore proprictors, Because
legislative intent in this area i3 not perfecely clear, and besause the
FAA’s actions have been below apparent congressional suthorization,
the cqurts have played a major role in agempting to resclve these fs.
sues. In that light, this article will leave the panly cloudy world of
legizlators and regulaton 1o go to the partly suany world of
adjudicators.

IOL Jubiciar DECISIONS

A.  Introduction=—Raoom for the Lingious Lingant

Citizens, individually or as a group, may suc aa airpert proprietor
to recover damages for injuries to property or person resulting from
aireraft noise; they may also seoike injugctive relief,?® Mareover, air car.
riers and aviaton asseciuions can sue airpert preprictars for injuactive
rellef to medify or eliminate airport proprietor or local government im.
posed airpon use restrictions (e.g., curtews) designed to reducs aireoaft
peise.®? Conversely, an airport proprietor can sug an airline or aviation

Cangrens that 4 proymam allowug @embers 10 wididraw voluguanly o@D paMEpaton in
30 irpart deveiopment prograti sad impose twie awn Doad tass ~must be included (a 1oy
daal lenualacive package” 150 AviaTion Day 145 (1982),

I8 Fer a dixusion of “averss cundamosion™ ddd “aking™ actdos we Grizg v, Allss
sheny Counry, 169 .3, 44 (1962) Uritod Stas v, Caushy, I3 (1.5, 206 (1946); Luesike v,
Cauary of Miwiuksa, 371 F. Sugp 1040 (BD., Wis 1974), arff in porr. vacased and e
mundaa 2 pary, $31 £24 387 (1D Clr, 1979Y; Qewaisr Wenchioier Homsreuas Au'g v,
City of Loa Angriea, 25 Cal )d 36, 503 P.2d 1329, 160 Cal Rptr, T2 (1979), sart dinied, 449
U8, 520 (1940} Aarca v, Ciry of La3 Aageie, 40 Cal, App. 3d +71, 117 Cal Rpw (62
{1974, corr, donied, 419 U.S, 1122 (1975); Adams v, Couaty of Dada 155 Sa. 2d 594 (Din
Ct af App.h cort dowad, 34 So. 24 323 (Fla. [978); Tharaburg v, Por of Parrland, 333 Qr.
178, J75 P.24 100 (1962).

Far casa discussizg-sirport propristony’ potensial Uability for wortiows managemant, ses
Lusdtka v, Counry of Milwaskea, 371 F, Supp, 104Q (ED, Wis [974), af'f in perr, racared
and rowanded in pare, 311 F2d4 387 (Tt Clr, 1979); Greater Wentchsatar Homaswners Au'a
v, City of Los Adgeled, 35 Cak 3d 54, 603 P.2d 1329, 160 Cal Rper, T33 (1979% core devaed,
449 U.S. 320 (1930); Saz Dirga Unided Port Dist, v, Superior Cta 67 Cal App. 3d 361, 138
Cal Rotr. 357, ¢, Zeunit, 434 U.S. 339 (1977).

9. Suw, e, Cliy of Burhank v, Lockhsed Air Tergunal, 411 U.5, 434 {1973 (cunow);
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airesalt noise cases which comstinus the foundation upon which the
lower couns have dotermiced that the airport proprietor is liable for
ceruin copsequencss of adreraft noise. These cases are Sated Siazes v,
Causty** Griges v, Allegreny County, aad City of Burdank v, Laock-
heed Alr Terminal, Jne ™ [nterestipgly, ail three majority opinions
were wrinten by Mr. Justice Douslas,

In Caushy, decided in 1946, military aireraft had repeatedly passed
over a chicken farmer's land at an altitude of cighty-three feet, The
eoise from thase aireraft was suficicnt to deszoy the residential and
commersial valus of the farmer's land The Supreme Count agreed
with, the landewner's contention that his property had been taken by
the federal government (the airpont proprictar) without compensation
in violticn of the Afth amendment:4? .

The airspace, apant from the immediaze reaches above the |,

land, is part of the public domain. We need not determine at

this time whas those precise limit are. Flights over private
land arc. . . a taking, (if] they are so low and so frequent as

tc be a diree and immcdiate interferencs with the enjoyment

Caugyy was not the.lant word on the parameters of federal liability
for aircraft noiscs*® Grigys ». Adegieny County™ cteuded the general

U3,
. Sor U3, COraT. s, ¥, which provides in pars “[Nlar shall privase properry be
fost coanpaaancn.”

. Lowar fedaral courcs have spplied Covyy aammowty, 1o Datsa v, Usied Staum, 306
933 (1963), which also mvoived military

:
g
E
4
H:
i
I
9
3

iovesioy of siczpsce. Sew,
ap, Aarca v, CUy of Los Ao 40 Gl Aprp. M 471, 112 Cal Rper. 162 (19743, cot
demed, 419 U3, LIZL (1975), The Aarer coun waa of e view that paysical invamon was
1Ot SOy DECHAM AR OO i capahit of NS MEMUEDEK. The coUrt code
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aircratt goise casss which comstitute the foundaden upon which the
lower caurts have determined that the airport proprietor is lable for
ceTtain consequencss of aireraft noise. These cases are Unred Siares v
Canestyy, ™ Griges v. Alleghemy County, and City of Surbank v. Lack-
heed Air Terminal, fne® [oteremingly, all chres majority apinions
were writtea by Mr. Justicz Douglas,

In Causby, decided in 1946, military aireraft had repeatedly passed
aver 3 chicken farmer's land at an altimde of sighry-three feer The
aoise fom these direraft was sutficent to descroy the residential aad
commersial value of the farmier’s land. The Supreme Court agresd
with tha landaemer's contention thas his property had beem taken by .
the federal government (the airport proprietor) withous compensation
in viclation of the Afth amendmenn®’

The airpage, aparnt from the immediate reaches abave the

land, is parz of the public domaint, We need net determine at

this time what those precise limits arw, Flights over private

land aze. . . a taking, [if] they are so low and so frequent a1

10 te a direst and immediate interfereace with the egjoyment

and use of the land ™

Causdy was ot the last word on the parameters of federal Uability
for aireraft noiscs*® Griggr v Allegheny County™ excaded the general

54, 328 UL, 226 (194a)

41, 349 US, 34 (1942}

86, 411 US, 424 (197

§7, Ser UL CQona?. mend, ¥, wm;rmd.nmpu: “tNlor shall privata gropasy be
taken for publle we, without jun compensation.”

58 333 .&J&Jﬁ(lm

9. Lawfmmnnawudc.an;nmly [a Bacen v, Urited Staua, 106
F."d (IMGE.INZLMM T US, 953 (1963), which abo iavoived xiliacy

mmwmmmdmwmumwu;mﬂlwrummd

niTIions clused y aUsTall thas did oot invada the plaiaritls ampace or reuder the props

&7y uninjabitabie, Thus wisn the foderal fovarnment is tha Arport pruprimor, cesvery 4
pmndfuaWoﬂy-nnmmmnphyumuyammpmpmy‘smpu

Stass I BawWYET. i iGLIPIRIDY Wa just DOpenaadoa s G @ W
#Ma anxituzions, have allowsd recovery for lew thaa paysical invasion of airacaca. JSee,
eg, Asron v. City of Laa Aageios, 40 Cal App. d 471, 115 Cal Rper. 162 (\974), cere
eriad, 4|9 US, [122 (1975). The Aarom caun was of tis view that paysical iavanien was
20t nocesialy Decius ATTa agise i capable of aguraie measirement, The coun cooe
cindad thas io Callformin therw s a wking if thers iz a

Mucdiurdle reducon 1 marks valus reznlting from the operatlon of the alsport in

such csanner that b4 ool O AU uting e siport cawe 3 substaaal ia.

zm'umwuh:hammdngoymafml:d[mq ;nupmy m:Mmmm-

cen s sudlcimdly dimat sod sudicenuy pecular tas tig (property] owaer, if

umnnnﬁ.muﬂplymmmwm1Mmmcpnuucudm;
st ald, 115 Cal Rent. g [76 (emphasis adde),

0, 169 U.S. 34 (1961).
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conespt enunciated in Cauwsdy to local itport proprictors via the four-
iecath amendment. [ Grggs, the defendaat, Allegheny Couaty, aper-
ated the Greater Pisburgh Airpert. The aircrafy urilizing the arport
flaw so low and sear My, Griggy' mesidential property that his family
was forced ta move. The Court reasomed that the airport praprieter
was responsiblo for acquiring suficient land adjacent 0 the airport to
reduce the impact of aviation noise 2ad,'if it failed 10 perform that
funczion, it was lable for the resulting aircraft noise damage to Mr,
Griggs’ property because a “censitutional taking” had occurred.™
Justice Douglas st the tone for airport operator liability by stating that
“{rjespondeat in desigming . . . [the airpont] had t9 acguire some pri-
vata property. Our conclusion is that by constinutional ssandards ir did
ot acquire czough™™ Ths airpont proprictors, rather thaa the FAA
ar the airlincs operazing out of the commtiercial airport, wers held lable
for any neise damage ’

it A strong disscus, Jusdce Black, joined by Justes Frankfurer,
urged that boaatso “Cangress has over ths years adopted a comprehen.
sive plan for natopal and isterpational air commerce, regulating in
minuts detail virrally every aspest of air ransit,"™ it would be uafais
o saddle localitics such a1 Allegheay Couaty with a heavy Gnancial
burden ¢r to throw a “monksy wreach into Congress’ fnely tuned na-
tonal Yuzsit mechanizmn,”* Thus, oven carly om, scrious dissepsion
exined within U0 Supreme Cournt a3 to whether local proprictor Uabile
fry was the equinabio solusan to the aireraf acise problem.

Grigpr sccma to have 2 parvow holding thas is aften soft- ar
ignorsd: the airport propmicor bhad the criginal oppormmity to
Furchase canugh land poasibly to prevent the ooise damage and, bee
cagse it did mot, it was lable. The Court's tadonals docs sat indicate
whit the reult would have been had scrne dazmage still remulted from
federally approved fights even though the airpory propricor had doae
all that reasonably could have been done to prevent agise damage,
Uader what fac panern would the Cowrt have abwolved ths proprictor
yet heid the federal govigament Labls?

C Munigpalides Are Preemored from Imposing Airporr Use
RestrictionseOr Are Thay?

Eloven yean aficr Griger, the Supreme Court decided ity of Surs

7. /A & 1900,

T /d u 90

T Jd = 91 (Black, J., disesqting).
M/ ax 94,
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bank v. Lockheed Air Termingl, /ne.™ 1n 1970, the Clry of Burbank,
trough excreisa of it3 palice powers, enacied an ordinancs enablishing
an 11:00 pom. to 7:00 2., curfew oa jet aircafl operationd at the then
povasely owned Hollywood-Burbagke Airport Ths airport operator
sued for 2a injuncrion agaigst the enforesracnt of the Burkaok ordi-
pance. After reviewing the provisiona of the Federal Aviation Act of
1958, the Neiss Control At of 1972, and the reguladons enacred purmu-
ant w thexs, the Supreme Court held the ordinancs to be aa impermis.
sible imtrosion into a federally presmpted area.™  Justies Douglaa,
again writing for the Caury, stated that the Noise Conmel Act of 1972
“reafiinma agd reinforces the conclusion that the FAA, gow in conjunc.
tion with the EPA, has full contrl over aireras} noise, pre-empriny state
and locaf coneral,™™ Justice Douglaa continued by observing that while
the “lclontroi of noise is of course deop-seated in the police powers of
the Stazés. . . . [t]be pervasive control vested in EPA and in FAA
uader tha 1972 A secma to us o leave 2o room for local curfews or
aeher local congols.™™

The Aurdank Court did not set forth “the ulimate remedy, . | for
aircraft noise which plagnes many commuaities and renr of thousnds of
poople™™ However, it hinted that the remedy might be found iz the
procedures adopied in accurdancs with the Noise Control Act of 1972
and in the procsdures inveived in the implamentaton of vardous rules
and reguladons relating @ the conwol of aireraft noise. The Court
zoted thas the Administrator of the FAA had alrsady impesed regula-
Sops relating to akeod and landing procadures, ruaway preferencess,
aod neise mandards whichk aircradt must mest a2 & condidon o type
cepriflegtion.® Moreaver, “fajay regulazions adapted by the Admigia-
traear tA contvl ooise polluton must be conminent with the ‘highest
degren of safery) " Thae interdepeademcs of these factors, the Couxt
coneluded, “requires a uniform and exciuzive synem of federal reguia.
tan if the cengressicnal objectives underlying the Federal Aviation Act
are to bo flfilled"® Thus, the ratonale for the Jurdant decision i
thae the delicite balance betwern airradl safety and oficiency maa.

75, 411 US 624 (1973).

78 A4 a1 638,

17 fid ax 613 (emphasls added).

T8 /4 ak 513 (cupheds added)

™, /4 (aupbass sided),

5. /d

31, /A at 639 (quodng 49 US.C § 1431(dX 3

$2, 411 US, af 638 Justic Couslas wrots that 2 municipalicy cagaos consel the haurs
of operatiad of 18 airpon throush i police powers, o, impos 2 custow, /d
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dated by the Federal Aviaton Act requires 2 uniform 20d exciusive
svstem of federal reguiation,

Surbank weaed 1o offer a simple poigt of law: the (ederal govern-
ment’s consrol aver aviatiog noise abatement i pervasive and preemp.
tve. It would have remained a simple case had the Coun used oaly
thirteen foatyates, Justics Douglas’ footnote 14,9 however, hinted that
ag airport proprictor might have power to regulace the use of jts airport
that a2 sonproprictor municipality did oot have. The issue ¥as gat re-
selved becguae it was not before the Count® Footnote 14, thaugh po-
Liraely bidden, murned out ta be a dormant volcing waitiag to erupt.

D. The “Propricror Exceprion* to Precmption—d irport Propriiors
Have Limited Power

Notwithmagding the lack of specific Supreme Coun recagmition,
there bas been legislative, excourive, and judicial reliance on what has
become known a3 the “propricter exception”™ 10 Swrdank's preemption
decision™ Such reliance has ereauted a legal anemaly.™ Beeause feds
eral precoption was the basis for swiking down the carfew in Jurdank,
caecauld hardly believe that Congress would accept az airport propri-
cior's tnkering with the satidnal eansportation system, but aot accept

Appsilsus and tha Soliater Cranerad subait that his indicaiss toat 2 mmic-
paliry wih juradicnca ovaD M SirPeTT A tis power L0 iDpose & Gifew gu (e
mmm;rm i e anck But, we an cuncornsg

&3, Sor ponarwdy Sanus Monica Airpon As'n v, Clry of Sais Moaica, 411 F, Supp. 927,
913 (SO, Qal 1979), g, 439 F2i 100 (9h Clr 1931); Drief of s United Statsa of
AGriGh, A mucyy Curses, Saiin Monica Alporn As'o v, Clty of Sania Monics, it ; Bricf of
tha United Siaits of A, Amcur Suner, San Disye Unided Pont DIk, v, Glaaturee,
457 F, Supp. 223 (3D, Cabk 1978 g, 3] F2d 1306 (fih Cle, 19413,

189 F. Supp 38 (N, Cal 1575).
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a sovereign state or political subdivision’s inmusion. Furthermore, tha
Supreme Caure, to validate such an interpretaton, would have kad o
capcinde that the il-efec:s of a curfew imposed by a preprie-
tor/municipality are accrptable, while tha ill.edecss of a curfew im-
posed by a nompropristor/municipalicy are got” Unfortunately,
though the Supreme Court cleady decided the specific preempdon is-
sus in Jurdank, it left somewhat of & “sticky wickes” in its wake, parte.
ulazly the contruversy regarding proprietor/municipality powers,

An abjective view of Jurdank suggests thac the Supreme Court
koew ctactly what it was doing: placing limit on local iaterferencs
with federal management of the simpace—be the intertersr a propris |
etor or nonpreprictar. The Supreme Cour accepts cases beuuse of
their pational nport. It may be beyond credibilicy thaz the Supreme
Coure granted certiorart in Suréank to reack a decision that would ap-
ply solely o Hollywood-Burbaok Airport, the ealy privately owned
major airport in the United States, Consequeatly, foowmate 14 might
well ba the latest in a long list of convenient “red herrings.”*

The Cmurdy, Griges, and Subank decisions have established a
classic confroatation, aad their progeny redect the resulting confitsion,
Whils Grigps represents proprictor labilicy in the midst of a sea of fed-
eral regulatory actions, Jurdank represemts federal preemption in the
midsz of a sea of locally imposed zirport use restriczons. Caa the two

Al early tex came inAir Tranporr dsocaton v. Croet S where
the Air Transpore Association sought & determination of whether air-

87. In discussics s sfioen of 3 cuntbw slong with e FAA'S ponaon. Ui Suprema
Court poizted cut thaz aconiing o tha teximomy i tal, the igaraed congaton aad
ineflicency broagin ag by Jurdend <ype casfows would asgrivaia ths 2oue problem. See
4l UL uatin

13, Thia view wsa supparad by te E2A in 2 1973 mdy:

However, tha Juorens Coun dom 0ot gace prodable jurisdicion 1od ufirm 4
cae fuch a8 Swrdcur unlas 4 mbiaatial Federal quenos is presaated. [F ater
soung probabls junadictioa, e Cowrt dads chat the appellant [sic] st 4
bd:' @ummg.mammuqu:numhn r _ hc{-‘g&u

dismined. Whe urt adirmia with 2 provedent ssming opinicn it
uxﬂh&vdﬂnmmloﬂmmam nulﬂlbehdudnd

wi precmption raticoals . . . . Nowling i te ootion citly wgge

mmmm;mlmaﬁmnmcgmarmaﬂmaﬁnm’:pgm

gwned by s of pollical subdivisions ersal U all such airporn caa be
autewed by Lse owihers A3 owaer, the Juwdans opinion saeans very linle.
Brief tor Fluiatd/Agpeilact wd Plaintitslawereacr/A Ssata Monica Airpon
Asf'n v, Cry af Santa Monica, 839 F.24 100 (b Cle. 1981} (quacing Eavirvomeatal Protec.
ton Agency, Airerat/Airpert Noive Rapont—=(egal and Iamimcional Aoalysis af Aitsrant
aad Airpart Nobe Agposticnunsut of Autaonry Barwean Federal, Stace and Local Cavertie
ment, t 2-44 (July I7, 197D
&9, 339 F. Supp, 38 (M.D. CaL 1979,
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lines were subject to California’s aircrast noise standards.™ o apswer,
a three-judge distric: court opined.that becauss Grrgyr established tha

airport proprictors are responsibie for damage to private properTy 31 3
tesils of airerait using their facilicies, the propristors have a comeomi-
tant right to control the wso of their sirpons.®! Ia additsn, the coust
wsed foomote 14 to support it desision thar such airpornt proprictor ac-
tion 4 an excaption to the preemption rule of Jurdank.’t Thus, the
Griggresupperted rationale enabled the cous to sustainp a public air-
pnﬁsrmmalmmn:ypeafmmudmm.” The court held

that Califernia’s use of Commumniry Noise Equivalent Levels (CNELs) |

23 a standard for measuring airsaft noise was oot per ¢ invalid a3 an

90. Ja 1969, the California Legilammre enscisd dirocting wae Suie Depane
W“M(mmqum)nmmmmm
;:rpmla’:r;zws Nﬂ“;:-lllm Cu.ml:l-'m. ConE 1§ 21665-21669.4 (Waat

Porman ausharizanon, ibe Depastment adopud
mm‘ zlummmmmm(m i
Thase Randards seck 10 acien & cradudl mducticn i@ the Anouat of sciw paasmusd

wumnn'?nnmumumm par They cmablish whaa ia kncremn a8 &
oise BEquiraiem Level (QNELL €N & oalod far campusing oo &
J%ehour bazil AD AVETIYS AGIME lavel. A GuGiilacve saalysis (8.5 DIEEITME OPEThe

impea
muywu.
The CNEL msadaris rmquin @ arpw T swnsiee (0 0pIMS (B AIDoTt 90 W A0t &
acood s applicabls CNEL ocise level. 21 mmmssmum AR OpETMOC
uaabls W camply with the soise sandarda cay spply W the Dypartaest for & vananes, 21
Cale ACKaDt, CIOR § 5073 (1979). AJ & pEaclical DAZET, the Qoile SARLIIS ATS 50 RTREL
that all of the Mejor sirpara i Callacmis=ncluding thoss at Los Anzciss. San Fraocaos,
San Joss, Burbenk, Sen Diszo, aod Omiano, sa weil as Joln Weyns Airpan i Ormags
Counry==giun OR 42 sanual bais £or a YRSADGE &4 & BT of ounns. Fen, Zoem
Epecr Noow Te Warmm s More Jaz s Omaars Airpert, Tha $05 (Cuians, Cal), Juns 3,
1981 a2 D7, @l L
91, See 309 F, Supp, ok G304,
9L /& w63, The coun s
We beleve thar the Airlines’ it rellane on Jurdent 1 Tha face

=3
/d (axphasi ia enig

93, /& u 8344 Pmrbags Cromr s oot the doal vendia for Calllamia's CNEL musthodals
cxy. [o Sag Dieyo Unided Fort Din v. Glsawmrg, 457 F. Sspp. 283 (3.0, Cal 19705, of4,
451 F3d 1306 (i Cle 1901), & digric coun foaad thas Califormia’s sgeapt © condiion
the graunag of & vacoos fom in CNEL mquircne for ke operaicy of tha San Dieo
LTPGIT WAl & COUEIVRCIEATY MeRalaion probibied by Judesk Ser svie sow 132

3=76
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imvasion of a federaily preempted 2rea.™ However. the same court also
ched Burdank 1o strike down California's Single Evest Noise Exposure
Levels (SENELy) besause tha use of this standard was ag atemnt @
rezalate “noite levels ocurring when an aircrat is in direet dight
{which is an unlawtil igeeusion| int the exelusive federal domain of
control qver aireraft dights and cperatons,™

If liahility follows responsibility, the Crwerr decision suggess o
propasitions: flest, airport propristars are liabla for damage that they
aan canwol {peise from iz aireraft whils on the ground at tha airpere
and possibly noise that could be exclnded by preventing or limiting air
scrvics); and, seond, the fedsTal government prosmpts Airport proprie- -
tar liability for soise damage that the propriewor cannot contrel (air
craft in ight). However, Croa did act go the “axma mile” becawss i
said oothing abous federal Hahilicy for acise damages causcd by air-
&aft whils uader FAA control in the ain™

The culprit is Jurdank; it left some “daylight” for preprietor-
initiated. restrictions en airport wse that were wltimawly supponed i
prioeipic by the FAA, in it 1976 Noise Policy and in other prooounse-
mens.”” Caurs could thea use congressional vaguamess, sxecutive in-

and judicial dicea ta support an exception to the Furdank
presupden rule. Bug that is got always such an casy wak, aod oner
const's dificulty was apdy c:-prmcd by Judge Peckham in Nasional
Aviaiton v. Clty of Sayward™*
Thus, this coust finds itself caught on the homs of 4 pare
ticelarfy sbarp dilemma: If on one hand, we follow the dica

9%, 189 F. Supp & G443, Tha'coun |t for anothar day tha dicition of Whewisr e
QNEL provisicns wow invalld u actoally wpplisd. AL i 65,

9 4l m 6,

96 Alchoush tw Croed coun viewed CNEL a4 2 leitimace maoner of qusasuring aod

' regising Soiae s TPAITE, id 4 FEREnL sprech FAA Addlinistratar S, Lynn Helzs reached

will either shut down significant wgmend of e Air tRasponaticn ind of CTEALS Som.
promise on safery.” Holms condaued, “Clearly, tie Californis aoise I::Tm purmng such
mmmwnnpmnmumnopwanmucm;ulwnuwmmm
otfy betwext noise aod safery.” Fisaily, the FAA Adatininrune econsidered (hat such mau-
wia “5uld crippla qur ir trapsportation fysem sad sts is nadicn's contigwed ecesomic
" Se Jiarar Airport Noise Rular Coldat Ti Serier, Lon Angeles Times, Feb,

19, 1952 a1 20, enl 4 Quaxy: Would a requinemant of pricr approval by the FAA of all local
aireralt auvisa cryuladons reproent e Anal liak in the chain [oadiag to absaluts procpoom,
ths insalsdog airport proprinaa from auikance Yability?

7. Sar NULSR ABATEMENT POLICY, susrx gote 1, 38 M.

98, 48 F. Supp, 41T (N.D. Cul 1976),

=77
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in foomote |4 of the Jurdant opinion. wiich is intended 10

comport with the courts holding iz Griggs, we will severely

uadareut the fationale of Surdank’s inding of preemption. Ef

on the other hand, we distegard the propricer exception as

dicta in order to fully efectuate e Jurdant raticnale, we ims

pose upon airport proprictors the rasponsibility under Gy

for obraining the requisite noise casements, vot deny them the

autbority to conool the level of noise produced at their

airports.”

Hayward involved an acdon brought by four airplans aperators at
the Hayward Muzicipel Airpor, 2 aoncommersial airport, to deslara
usconstitutional an ordinsncs enacted in the City’s capacity as airport
propristar. The ondinance prohibited alreraft exceeding cemain noise
levels from taking off between 11 pan. aad 7 am. Io Rarmoniziog Sur.
S and Croad, tho ecoust beld that procmprion did not forbid the en-
farczment of the Hayward ordimance. In the court's vicw, Congress
intended qoly to preelude a municipal authority that was 2ot az airport
proprictor from enaciag polics power regulations regarding airport
moise. It did not lutend o precluds ag airport proprieror Erom taking

considerationa. '®

stepd 0 eagludo aircrafk ou the basis of noise

Ths court also found thas there was insuficicnt evidencs 10 con-
dmmnmmmdmmmmmwrwm
imterstacs commeren. Maoresver, the court viewsd, a3 mere speculation,
the possibiliry that other airport groprictors might adopt similar ordi-
mances, which togother would qeate ao impermissible burden, 0!

Hayward did not reselve the labiliry/responsibility dilemma be-
cause Judge Peckham seemed to be scarching for total prssmption,
which, of couzse, he did aot #nd. The decimicn, however, impliss that
Congress and the Fas, could ko charge and preempt most local asise
abazemen: cforts whils smultancoualy cartailing expeasive litiga-
tion. 'S Alsp, the FAA could maore cleacly establish the accoptable im-
its of loeally impoded ule regtricdons, Howewver, becuuse neither the

7, Jd w424

100, /& a1 43425,

10l. /L at 433,

un. Jmmmmmmyjupmmmmmfwrump-
ton, Jusoos Reigaquin did W sne i hia cioenr @ Jwroerk;

Saarly Cangnm could Wﬂcw Innlr?'nm
Hicsly thee sanAQKITy coudermod on Fmay«u:.c.s mln

sficant W JULoTIE L 10 mugmmuum
miﬂnﬂhﬂ'c{aﬂpﬂu‘ A@mmhnﬂmmp&c

‘A1 UL a 433 (Rehaguiz, J. dissatog).
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Crond nor the Fayward cowst found sudicient evideacs of presmption, -

it was left for another day and agother cowrt (o detexmine Congresy’
imtent id this area, :

Suck 2 day came when the Second Clrouit Court of Appeals ad.
dressed the Concords landing rights issue in Snaseh Aowayy Soard v.
Pore Authorey (Concorde £)'™ aod Srirssh Airways Board v. Port Au-
horzy (Concorde [J)\% In these eases, the Port Authority of New
Yark mied to ban the operation of the Concarde at John F, Kenaedy
Airport after the United States Seqretacy of Trassporation had or-
dered & simesn-month operadonal test to consider the feasibillty and
desirability of mpersenic wanspart servics to selected American aire
ports. In two separats opinioos, the court acknowledged that both air.
part propricters and the FAA bave a staks in airport noise abaternent
but that there were significant limitations to proprictary aczions ag weil
3 t0 tho degres of federnl preemption.'™  Accordingly, the court recog-
nized, and acespted an implied sharing of revponsibilicy, [t noted thae
“Congress repeatedly has declined to alter this cooperative
scheme, . . . (TThe legisiative history clearly sates that the stamue [the
Fedexal Aviaton Act] was merely intended to sengthen the FAA'S

rwle withia the ares alteady totally presmpred—conerol of
fights through aavigable airspaca™® While recognizing that the FAA
bad broad exceutive powers, tha coum in Cuncorde [ observed that “the
Sapreme Caurt [in Judank] has refrained from holding that Congress
has ccrmpied the fSeld of aocise regulation to the exclusion of airport
proprictars,” T Thus, zirpert propriczors @n igpose use restrictons,
Howaver, aceording to the cour, an airport proprictor is subjess o two
impormu: constimtional restwicdons: drst, proprictor-imposed aoise
regulations must oot avats an undue burden on interstate or foreign
commerts seeand, such revricions may not unjustly discriminate be-
tween differens eategories of airport users, o8

Whils it is casy o speak of congressional intent and two-tiered
respoasitility, it is much mere Jificult to discuss two-dered Lability.
In face, after all its in.depth reading of federal statutory schemes, the
Second Cireuit did not even hint that the fadsral government could or
should be liable for any noise damages it might have caused. If there is

103, 598 P24 79 (24 Cle 197D,

104, 564 F24 1002 (24 Clr, 1977),

103, 353 F2d at 13; 364 F.24 at 1010-11,
104, 458 F.2d ax £3-34 (footuoce smited)
a7, 4L n 84,

108, /&
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Ao federai Liahility, can pervasive foderal presence shield the airpon
proprietor from Hability for noise damage?

&  Airpor Propricrar Peesonal Inpury Lichilisy=ed Split Decison

That question ¢an be addressed by examining Senr Diego Cniried
Port Distrize v, Superior Court,'™ i which the court denied ag anemot
by a group of noiso~dismessed residmnts 1o recover auisancs damages
from an airport proprictar becanse the federal government cozeiled
the dight of the airplancy, [n San Diego, the plaintifl homeowners sued
under ouisancs and acglizence theonies, cluiming that the airpon pro-
pricter bad falled to cnact adequats regulatons, such a3 a curfew, for
the conmel of aoise, The court used federal prectaption to shicld the
ajrport proprictor from Lability.! It reasoned hat because 2
Aunairgen proprictar could nat impase a curfew, acither could an air-
pent proprictor. [a the comrt's view, the impact of the curfow remained
the samow~congesdon agd {terferencs with flighs schodulea 't The
Port Distdier, accending to the courr, did sot have the authority to im.
pose a curfow and thus could not be liable for failing to do what it was
aot amzhorzed to do'™2 No menton was mads, however, of federal
liability, Iotcrestingly, the court indicated that the supremacy elaiise,
the basis for presapricm, would ot shield the proprictor from lability
far tordous mismanagement of thess noise abatement aspeet under its
coamrol!' Although this court did shicld the proprictor from ane as-
gaf&hﬂq.&apﬁnﬂphafﬁnﬁmpcnﬁbﬂhywb&ﬁmﬂy

I i ao undermatement that airport propriciors would rather not
have the disincrion of being the soie cotity labie for aireraft noise,
However, 1o dats, but for 2 fow excepdons, ' that disinction has been

109, 47 Cal Agp 3d 361, 126 Cal Rpam. 557, aoe dewad, 434 U3, 829 (1977).

116 Jd w374, 136 Cal R, as 564,

118 /& w368, 134 Qak Rpee. st 561. Tha court of sppeal, il sefting 10 Ue proprisar
ASEPUTS (aury, doubred s the Uniiad Siaig Supreme Court iasmded that mumcsalie
tiss ould da s pruprisors what ey were forbidden o do undsr the clowk af ths policn

T Zd ax 374 136 Gk Rpx, a2 504,
U3 /i & 377, 136 Cak, Rep, ut 567,
14 Sor Lusdiks v, Counxy of Mlwaukss, 171 F, Supp. 1040 (E.D), Wis 1974), of'sf in

oy, rannad and revanded 3 pery, 521 F2d 387 (7th Cn 1977); San Diego Unifed Pon

Dist. v. Supstior G 67 Cal, App. X 361, 126 Cal Rpa 357, oo, dewaw, 434 US, 499

(.
Ia Lisssite, tha Seveaih Clroait afired the distnic: cormt's nefusal te peTmt fetident

who wern sgzmaved by SIWAR S0 fOM MERRS, ADOD] CUMT TR ANIALLCE dADT
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hogored. [ two 1574 cases '™ the City of Lot Angeles attemored to
pass noise damage lLability to air carriers, manufdcrers, and the feds
era govemment, The cousts, however, concluded that the airpore pro-
prictor waa solely liable for failure.co acquire air easements,'ié
S N Thae ciy’s forrunes remained poor when 2 group of hameowners
A adjacent 1o Los Angeles International Airport sued to recaver for inju-
L ries from sirerant moise. In Gremrsr Fepchester Homeowners Associa-
don v, City of Las Angeles,''? the plaintiffy saught damages under both
inverse condemaation iod auisancs dicories. The Californis Supreme
Court rejested the cty’s claim of federal precmption, concluding that

-

.
v
i
.
L

damages. After an exhaurmive study of congressional intenr, federal
azd state casc law, and FAA regulatory actions, the court determined
thas acither Congress nor the FAA expressly precluded cither local
noise abatemnent actions or concomitant stale remedics for personal in-
jury awards ariring et of an inverse condemnnation suit !t Morzover,

< e
.
SRR S

Lo v . Siaca the faderad laws and requistions bave presmpted local conarol of slrerast
e mm.m.mdnmumvmmmmmymwmm
[ : sah fedaral lws dad reyulansas, B charged with acgligcoce or SvANNE A S
Lt sam, Siularty, § 11404 of the Wisonsia Stamia canoot be invoked 10 maks

v Mﬂm-Mmmmm&Hﬂdhﬂmm i

: tha pladnnids tha aireTast dighiz have renuced in tha “taking™ armpmp-

aty, the have acticas at law o (coover juR o from
w e . Tommmmammvumhm;m
fi hﬂwmﬂhﬁmhpmmw cxbaug ar sdmiciranve

. remadicy,

o J21 P24 u 291
i 113, ity of Loa Angelca v, Japan Alriom Coy 41 Cul App. Jd 416, 116 Cil. Ao, 69
i (1974) (cry m owna-opsrmer af Lot Aaseic [pumasiosal Adrpery lisbis Secawe Califr.

- oia, gagtts provided 2 mecBanism {0 Gty 12 aCqUIS alr auamenty; absent coutractial gToes
) mw@mwmumﬂuuhv-mwmxm'. Clty of

Los Angelsa, 40 Cab App. Id 471, 113 Gl Rptn 162, cot cowed, 419 U8 1122 (1974

{fodenal coatrol of aavigadle smpee no defess far Airport propricar’s failum 0 pumiase
. . ' MUOIUAS AP cmEID=AS dukl (o Grreyr).

Rt . o 116 u’s.u.;\ppmuu-zy. 1160 Cal. Rpe a1 78; 40 Cak App. Jd as 436-67, 113 Cal,

8 172.7,
N Slulg). o8 Cal Jd 84, 403 P24 1329, 160 Cal Ry 733 (1979), ot Lo, 449 U5, 320
i {

L B, Jd ag {00, 603 P2d at 1336, 160 Cal Rpw & 739, I a consusring opiniog. Culel
v Jusdee Bird dbagzed with the majority’s reliance upon inverse coodamaation law 0 supe
ki port ity Bolding thas federal !epislation 3ad ot preempisd the aviation aoisa abatement

) B nsld. J4, ax 10409, 503 P2d ar 1139, 160 Cal Rpr. at 74241 (Blnd, CJ., cancurring). She

e o . N arpuad that thy city was Habis botause of ita failuw t0 caka activas, Such a8 cooswuction of

. ' grouad baTicn of sauadproctiny of bome, to educe airpon goise, Thesw ictgns, e
. Chisf Jumicn noted, wauld have besn within the sninit of, and consiswat witd, federal agd

) rae laws Ad o 103, 603 £2d ax 1240 160 Cal Rom, ag 744,
: Chlaf Jumice Bird's concuTing opinion suggena the posubility tat had the prapricor
! dozp all it cquid, it may bava been aioived of Lablizy. /£ at 10%, 603 P24 at 1340=41, 160
Cal, Rpet. ak 744, Funhermore, her saiement thas “federal rogulanons <a0aos pressaps con-

e fe w4 S AT sdrE e -, — -  we vem me smee

. no federal shicld existed to inntlate the airport proprictor from tort .. |
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the court believed that airport groprietors had the power to limit their
liabiliry under Griger Because Congress had preserved proprictary coa-

trol over airport design, plaaning, and use.’'* This limited power of

airport propnaor.-. to impose cerwain coatrols decmed them.. After
finding™no appellase agreement on the scope of the so-called * proprie-
tar excoption’ 10 the federal precmption rule {of Jurdanx] and its efect
oa the tormious liabiliry of sirparws, ™' the California Supreme Coure'®
found so basis far federal preemption of persanal damage awards. '

miusoaally prowscied aghi,” ol a 103, 503 P2d ar 1339, 160 Cal Ryt az 742, umplica chat
periaps Wia federal governme siould be jointly Uable for inverse coRdemnALION CADEREH

119, /d & 97, 60 P24 & 133, 160 Cal Rpnr. at 28,

120, /d u 96, 603 P24 ar 133314, 160 Cal Rpe. a1 37,

131, /d a5 100, 603 BAd s 1334 160 Cal, Rpw. ax 739, The dry's agument far preamp-
tign was a3 foilows, (1) Swndant provida dias 4 souairport prop n.mrmnxrq-nhnw-
mmmmsuudwmuamumnmmr () the award of ton
damages is 4 fovm of refulaticn, 4ad, therafars, (4) the Silis of Califomia is presipual from

0T GAMAE G0 AR ALIPUTT PTURTIEGE.

Autheriry for e propositicn Jak tha sward of wrt dumagss is A [orm of npuwation i
found iz Saa Disyo Bldg. Trade Counncl v. Gamace, 359 US, 26 (1929). {a Garmerr, tha
Supreoe Court, speaking through Justics Frankiunes. hald that becauss it was arguabls what
GETTAD Ugion acmivitica iovolved io whas cass (ell withio the ambu of e “concried acnvis
oe” or e "“unfair labor pracue” provincas of We Natcual Labar Reianeos A, s
kmuﬂmmlmimmgﬂmmpld. Concxmning uid issue, Jusice Fraaks

TG

swunumnmcuumm;upo-umwmmr

thag 0 mjcio Wit e Bosrd Ay marAin tough it Guld not ompenaaie. O

mhmm;mnIMvaﬂmu!ﬂmmw
asticual poilcy 4 to be la unbampatd. Such repuliton o be as afec-

E
5

CGIT 10 FEdTe PITYRAE WITOED OF STARR mﬂmfnmmmuh
o mnmpamnIy el w e Soiudve fearsl
regulasgry oe [Gumicns cmizod). [t may be that ag award of damasa o &
paRGLAS sitoancn will ot, i@ (A, cosdict Wit Wy 2cive anetmion af federal
FIoT ey qua of e WDGAsce of & PRMDGLAL NIME i0juOC00.
fmmmm:umﬂvam

|
i
e

i
;
?
L
if

122 No lagger cas it be amersad as thia problsm s olawed 10 (e peadiar proclivide
of Callfcznia ot law. Fomsniad by Grawer Aemciasior, the st of Usorgia bas aligned
Inself with Califocuia in & cass almost idsodaal W it [o Qwen v, Clry of Aulagu, 157 Ga.
APR 354 122 8224 228 (1981), cwn domad, 30 USLW. 3916 (U5 May 12, (982}, the
Suprexs Court of Geargia haid Gt tha Ciry of Atlapia, 4 prepnmnes of Haradeld Atlagea
Inumsdonal ALTpon, was subjec 10 S sort Labilicy beciuse ridea io the vignity of
mmmMMWWmmmmsmm
QT cowya are ili) Waking e precspn engacssd in Graser Vasciarer smivualy.
16 x receut suall ciaia caes Seard ia Souch San Fraocaco Munsapal Cour, for aampis, a
Juddsw awardad 130 retidena 3730.00 each becaoas sy ware aQ0ayed by ureral neise SEar
San Francidco [niemational Airport. Most soubling are Judge Duncan's rauacns for awatd.
ing the danages Ha sppsarsd puTscnlarty disirbed that the airport propnesor ad oather

3-82
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Not oniy are there foise problems in Hurbank and San Diego, buzt
in Sama Monica 33 well. In Sama doniea A irport Assaciagon v. Gy of
Sanca Momieg,'> 3 federal district court upheld, iver aliz, 4 proorictor-
imposed night deparure arfew agd the use of 2 SENEL standard
while striking down the airport’s total ban an jet alroraft, '™ Judge HHIL
upheid the night departure curfew and the 100 dBA SENEL despite
commeree clause, ¢qual protection, and supremacy clause arguments
from the plaiofs, Sanwm Monica Airport Association, and plaintids.
intexvenars, National Business Aircraft Asseciation and General Avias
ton Manufacurers Asedadon, '3

Ono interesting aspest of the Sunia Sfoniea case concerns the is-
suss of federal presmpuion and implied liability, The FAA, in its amise
cue brick wrged the coun to hoid the SENEL unconstitutional because
it invadsd a federally presmpted arex. The FAA jusdfied this conciu.
sion by arguiog what Congress had intmded that the FAA control all
magters afecting aireraft in Aight!™ and thas becauss pilots wy to “beat
the meter” which measures the single poise event, the SENEL “afeca
aireraft in fight™ and is thus presmpted. Despits the FAA's explicis
advancamant of federal preswmprion, Judge Hill upheld the Santa
Monisa SENEL. To do so, Judse Hill impiicitly must have fouad
Sagra Moniss porentially subject to Griggr-type liability in order to
perit it 10 go 3o far as to Lwr its liability by impesing a3 SENEL.
Thus the question raised is whether the local proprictor or the federal
. governmens should have Grrgmr-type liability for noise damages resuit-
) STt ing from aircrast in Right
' All of this remaing mther perpledng because neither the judidary
L ot oor Capgress has adeguately dealt with the subjem of liabilicy. The

e . FAA, intorpreding the fedaral role, has acknowledged thas “although
o ' magy aspects of tho aircmast soise problem are approgriace for local
. oo conrrol, the range of remedial measurss available to the airport propri-
ctor has bem somewhag limited by the exercise of the paratount au.

i B e

4 lizgited curfew gor probibitcd the ooisient diteralt Sor Workmen, Sendows #1r
mam:mumn'mam.m Fuﬂm‘ Chrote Jan. 23, 1982 a2 |, cal I,
Jud is oot tha only ons who 18 on s “homa of a parteularty sharp dilemma”
7: ﬁws;mnm. 418 F, Junp, 22 424, Should e airpart propricor ke the nitistive and
ic1poes Strick Aci reYULANOAl @ DUt 1O belay seoTad-guessd by the FAA or do some=
. -mmmmumww;m.m;wmmnpmumrmu
. ik
LM, 431 F. Supp, 927 (CD. Cal, 1979), a'd, 639 F2d 100 (hh Clr, 1981},
) . 124 Ser il at 53519, M1, 943,
- . 124, Jd 1904,
' ' - 125 Sew Beist of tho United $iawy of Amncrics, Amuesr Cunae, at 10=20, Santa Monica
Alrpart Asv'a v. Clty of Sawa Monica, 48t F, Supm, 937 (CD, Cal 1979),

-
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thority of the Unired Siatey to regulate commerce.”

One point seams clear, however, If airport proprictors are eventu-
ally shackled with sole lability for properry damages and persanal ine
juries resulting from aircraft moise, they will, in self-preservasion.
devise airport use resrictions with only their local interests in mind,
thus destroving the hope for a usiform satonal air tramsportation
synem,

IV. RECOMMINDATIONS=—THE SEARCH FOR SMOOQTH AIR

Ta say the least, It ia not an sy task to summarize this complex
subject and to fashion simple recommendations. Exploration of the
major congreasional acts dealing with aviation noise and discussion of
the myriad of relovant conrt opinions reveal that a heated controversy
axi=ts gver whether the FAA sbould be-the couney’s leading propenent
for ensuring 3 ccordinated efort 1o reduce aiteraflt aoise

While the FAA I3 pexfoctly willing to share responsibilicy, <z its
own e, it along with Congrets, drsads the thought that the federad
government should help pay for the curren: shercomings in the pa-
tional aireratt aoise abatcment effort. Moreover, the courts have sup-
ported the federal govermmcar's position aad Bave made airpert
proprictans the scapegeat for damages caused by aviation aoise, Asa
result of the courts’ refusal to place a porton of the lability on the
federal govemment, airpart proprictors face the unenviabie hoooer of
being solcly liable for potensially unitruied’ damages, qven though they
have coly lnitod rights to impole use remrictions to minimize aviadon
soise,

Nat caly doca this shared respensibility/sole Lability scheme im-
pose lability on the least likoly candidatcs==those with the least
financial resousees, the least power, and tho least kaowicdge—it is in-
betently unfair, Tha remaining portion of this artcle will discuss two
alternatye approaches tha would more cquitably appertion the cost of
reducing aircraft noisc aad the payment of noise damages.

A, The Fedaral Govarnmau Should Share Liability

The federal government should accopt labilisy for the aviaton
ncise damages caused by simasions under it control, such as aircaftin
flight. Alwcmasively, the courts sbould impose Lability on the federal
goverament if it refusts 10 accopt such Uability,

This shared reaponsibility/shared Hability approach would reflest

127 i
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the dividons withia the aviadon noise abatement efforn,. The airpon
proprictor's sphexe of induence in the noise abatemenr field generaily
mmpwaurponnm lecation and design. adequate zoning and pro-
curement of air easements, fair and reasonable acesss to the dirporm
azd magagement of ground facilities, Canversely, the federal govern-
ment's role cacompassed noise abatement actions related to quietar en-
gines, aircrat operational procedures and fAight pagerzs, review and
approval of local we restricdons, and management of the air trade
control systsm. '3 Airpont prepristors should be liabie only for the avie
adon noise damages they actually cause or fil to prevent. Ia tum, the
FAA shoud be held proportionately liable for aviation noite damages
caused by sitwationa gver which it has control'® This division is simis
lar to 3 comparative negligencs approach.

‘The judiciary must be made aware that there existg a rationale for
a sbared responsibilicy/shared lability approach. For this concept to
become a reality, Gripgr would oot have to be overmusned perse. [t
simply must be viewed in the context of presemt——day conditions.
Griger was decided in 1962, weil before the enacument of mest of the
airport neise legisladion that has been reviewed A fresh look would
reveal that the federal government's involvetaent in this area has be-
come pavasive. The CAB cortifies sirlines for cconomic fmess; the
FAA cerrdes airlings, airports, and airplanes, and controls the fight of
aireraft from the clouds 0 the maway, ‘I'hcfedcr:lguvmmshuuld
be lable if is haa “pervasive control” of the siruation but fails 1o fulfll
its responsibiliry to reduce or aveid aviation goise damage.'*® Rather
than being detrimental o the national interest, shared lability would
gromp e federal government 1o take 4 more assertve role in die efs
fort to redace ainal noise

Congress may not bave intsnded complets federal preemprion, bt

128, Nomn ABATEMENT POLICY, agre acta |, a &,

1D, The Ale Transpor Assosision (ATA) bas angued that the impositica of Uabilicy ca
the FAA is preferable w the seasguianon of the sational air racsportaton oetwaork by 4
maze of loally imposed slrport wa resrictions, Farmple.mam&?ﬂdnnwm

" FAA urgiog it ta adaps noise abalemens fules, 148 ATA discised federal ompogsibillsy and

Uabiliry:
{E]ven if tha corarea . . . detomine that Habilicy sbould anach w his Fedaral Gove
mhynmarmn FAA'S adimmatian and assertica of federal premugtios. it
would b & saall prics w0 pay to preveat uncoardinated and unilateral restrictions
a3 varios (s nrpnm&unwmagwy[m}.armmnmwm
;clhlmmmpmm developmant of the catianal air mansporta.

oD, fyRem.
44 Fed, Reg, 52,078, 52081 (1979)
130, Ser American Adriings, loc. v. Town of Henpatead, 272 F, Supp. 225, 232 (B.D.N
1967), agfd, 198 F.2d 369 (34 Clr. 1968), cor Joued, 393 US, IDIT (1969},
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neither has it discouraged shared liability, The legislators probably
were unawars that 2itpor propristars would be saddled with compiete
liability for the failures of the federal government. Yet the FAA con-
tinues t0 imply, oot aeceasasily in specidc terms, that the oniy way for
the fedetal government to assume any labilicy would be for it o ase
sume complete preemptory status '}t However, the FAA has not ex-
vlaiged wiy its liability caomot coexist with airpent propriewsrs’
liability, Room exista for compromise, but the FAA has chosen ag all
or gething approach, The conscquence of this position is thas federal
leaderabip in aviation noise abatement is being stifled becauae of a fear
of liakility, '3

131, Ser NOUE ABATEMENT FOLICY, 273 008 |, 28 J4, whare ths FAA musacimoudly

andmm&l:qmmmmmmmhumﬂ-

Cansthumoosl i

awl and and Lo [edara) iog of thy flald of
o e T s et ot ot S
mmmsmwmqmgm FOpneion. vams, aod

g

mmrmmummammmmdmmmm.mm
oaize sbsmnask, & sa iownestng sdfvact @ oo Callforzie caum, Sag Dicgo Unified
Port, Dist. v, Qlasmm, 437 F. Jupp. 183 (8.0, Gak 1970), &7, 451 F2d 1300 (912 Qr.
1981 The Culifcraia Deparunay of Traziportancn (CalTrans) cxaditioged it grant of a
CNEL ooise vaziancy 1o we Fort Ditrict G i operaticn of Lindbergh Fiald oo e Dia-
rici’s aacazion of fa volaniary qurfew U@ gx W gkt bours. /4 u 236 Ann-r-.'mms
the varaacs fum CalTrans, (e Port Disoe sued (or lojuncuve 4od declaraury relisf
the growad (ot 1he “wafow conditn® mmﬂmum-mm
smpiad by wie (cderal povenmais, /4 s 286-30 The dima anut found wa CarTrany
A 10 comd Seg Dist's GRie® was & QOQIIURTIESr reEuMtan of sa airport probibs
imd by Sevest, id & 292, and praaiad e Port Disher's spplicuica for & grediminary
iojuncian, /d st 23,

Whils s cowit's decisium was clear, the FAA'S @atoa in wis case is oot sasily undars
wooid Before Judse Sciwarm benrd (38 melin of ta cue, ba rued Wat e Port Disma
wax raquined (0 sERAUR (0 admiiaanve renedies by compiying with 4 CalTrcs oqoag
thal ia sk FAA mview of the clifew ciiasion. /& M 23 a.l. Howersr, aftcr bxag pro-
vided with il baskroond Rlormotion an the issee by all the parties, ths FAA anscuncel
that “0 wruid oot FTOVICS ATY TERFPORM ARG LM 00 WITIAD, SBLEINN) GIUSKITIOS it TRYIgY
would be fontbooming.” /i at 257, The FAA'S retisal to nerpoud clasrty vialaied its 1976
Noise Atascnent Folivy which enouraywd sach requasa. Sor NQEA ABMTIMINT Poucy,
awra oo L, & 39

Ona ssdditiogal point siands oge. Whea San Diego criginally quablishad we voluntazy
aigts curfw in 1975, e FAA “uprased the ope' that Part Disrict would sapend we
Right rsricion peding compistion of e FAA'S «Sors w0 develop a noise policy under
which all paries cooesped could meve WpKher @ 4 cE@Preicive QALOgwIdS Lois
ADSIIDEN FTOpa"” ARd thas while e FAA would pabiiah the cutfew it “would oot 'degy
takevall ar tanding clssrsoser’ becaias (0 do 30 wight give e sppearance of tosit agproval
of the roDcuca by FAA" Brisf for Usited Susst af Aencl, Amaccr Cunar, &t |}, San
Dinga Unided Par Qist, v. Glantaron, 457 F. Sugp. 20 (L0, Cal 1978). Ye whea the Port
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Tho entire aviadon cammumity degeads upon an integrated, com.

ive, and safe national air transportation system. The taveling

pabhnandnrponnanhbonwma.mesymtoo. but they alsa

would apprsciate a quister enviroamsnt, Consequeatly, 20 party caa

or should be permined to shirk its responsibilities or hide from i3 lia-

bilitiea, Usless some positive nanional lﬂd:ﬂhlp {s assumed by the

FAA, all hopes for maintaining 1 modisum of order agd for avoiding
patenial systemwide chaos will be dashed.

Although the Supreme Court wltisnately may resolve the responsi=
biliry/liabilicy issne, continuous resort to the courtroom is sat the mo
efficient way to rua A nadonal air traasporadon systeas [t is dme for
federal authoritics, within constitutional limits, aot only to take charge -
but also tq assume their Habilicy, if gecessary, through appmpmx,e

legisiation,
. B An Aviction Noise Abatement Trus Fund

If the shared responsibiliry/sole liability concept persists, airpont

iecters will continue to inewr judements for the diminudon in
valus of private propexty and, in some jurisdictions, for the personal
injury damages caused by noise emanating from airerast udliziag their
facilizizs. o revponss, arport propristors #ill continua and, perhaps,
inereasa their eforts to promulgate aoise abaternent programs daigned
1 redues their liability exposure. These edorts, which may inalude the
instvarion of carfews, jet bans, prohibitions agsinst all but Part 36 air.
i or limitations on servics, will be parechial iz aacure.'¥ Lile ef-
fort will bo exered to comsider their impact on the oatien’s air
transporagon sysieo. A:arﬂnl:.Cannr:n‘mmp:mmum-
form cational traosportation systemt #ill be tawarted,

What clse might be dane to prevent the balkagizatiom of the air
traaspormtion system? Oope option is the aeation of 4 program that

Dz sskid te FAA for utvica, tarce yaan 30ier s FAA Sasd published its Nous Abaue
mect Policy, the FAA reftued 1o respoad.

13, Ezamples of compinad or propessd airport use rerictions by aicpon propriswars
rodice alrerat soide lociudet (1) Nigm:r.‘mn aperating restrictions | mmnnud.m
Diryo, California; Peart Harbar, Qubus Washisgion Nadooal, Waubiagea, D.C), (7) taul
o bea (Savus Manica Municipal Aisport, Califorgia; Wasrown Municipal Airport, Wi
m;(})a:hﬁhgm?mléumﬂ(hu;ﬂahmm Lagan lawrmaconal,
Besion), (4) limiting the awnber of alreragt operations (Stewart Airport. New York) (D
aciuding puticular types of dironad (Loa Acgeic lowmasionsl aod Logan [atsraational
unmhud:&'h).(ﬂ limitng ounber of aighuime operarons. (Misneapaiia=—SL
aoia Usus (JFK liernatonal), () displased Wreshold (Lasan laters
satonal mdmy:nm}.amm prefercacial maways {Atagua; Miami; Taopa; San Juan;
O'Hare, Chicagn; Denver: Moisat, Now Orieans; Newark and many more).

E
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would satisfy the conesrns of both thoss in and those afeeisd by the air
transportation induswy, The FAA sbould remain at the helm of any
pregram sq that the cransportation indusry remains both national and
uniform: irpom proprictors should not ba the sole extity to bear the
liabiliry burden; air carriers should oot be faced with the unceruincy
resultisg from lecally designed noise abatezpent rules and regulaticns;
ncise impacied residents should 2ot continue o be subjested to high
levels of airraft aciss; and, most imponastly, the users of the system,
pasicnEers, e airline industry, and others, should pay for the damages
caused by airemaft aoise.

These concerns can be sadsdcd by e creaton of a federal match-
ing grants program similar to the plan areated by the Airport and Ajr-
way Development Act. However, the framework ewablished in AADA
is not adequace. For one reason, although currently more than three
tillien dollars remain in tho Airport Trust Fund, '™ the FAA preseatly
has authority to award cnly minor grann for noise abatemant projects.
Sceopd, wier taxes are 06 longer futncled in the Trus Funds gnee
Sopember 30, 1981, thoy have been siphoned off into the geperal
fand ¥ The following is a compendinm of the casential components of
4 Boise abatement program that ahould sadsfy most of the concerns of
all pariea involved:

1. «A Noise Abstement Trast Fund (NATF) should be created.
The NATF mug be scpamatc fom the Tmst Fund established by
AADA or its roplaccment, Addidenally, the AADA Trun Faad
should oo longer fund the Omited neise abatcment project it aow
funds. A cortain porten of the cxsting AADA Trmst Fund should be
rranaferred w0 NATT o pi NATT solidly on its {ose from it incsp-
ton.® Thiz amount should i the amounra that would reas
scnably have been allocated to ooise projocts from the AADA Trust
Fund. Mareover, the NATF should be scropulously adminisiered so
that the moaicy recsived ars actually spens an valid noise abatemnent
projecia and oot squandered in tho foderal treasury or spent for aca-
tust fuod purposes.

14, As of Qaiaber 11, 1780, tha Airpory sod Alrwnys Truxt Fuad balsoes was 3526
billios, dowa fom £3.44 billion ax the e5d of Semamber, 1980, In addinon, no user s
win clleaed dusing Ociober, 1980, 233 AMIATION Dstr 4 (19613 Aa of May, 1951, $3.6
tilllon renained, Siady, Vie Jimer Up For Grabr ix Lepilaiive Grist M, ComMuTan
AR, My 14, 1981, & 33 Darenamsr cied s Cradyl

131, Cromdy, awve ooce 134, a2 25, -

135, This may prove difkmlz, howyvne, Capitol HIR source indicmie there may be &

bantls over what happeis w e Adrpont Trast Fond mocssds, aad it doss Got appear thas
aGiss abusment has hish prierly oo e silloasicn Lo, /4, ot 4.

3-88 . -
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2 The current “user taxes” extablished by AADA must coptinue
with 2 portion of the revenues going to the AADA Trust Fund anda
pordon to the NATF, The prohibition against siate and local “head
taxes” should continue, s0 that the user taxes will remain uniform
throughour the United, Statet, Whether sich taxes should be increased
or decceased vould depead on prcjemcd teeds,

3. The FAA should condnue in its role of determining which
gofse abazement project should be funded. Thus, most of the FAA"
degisions in this arga would remain disarstiopary. However, where
there ia an overriding public nccessity, the FAA would be mandated to
make specifc aoise abatoment grants. ' ‘

4, Nao airport propristor or other goveramental agency should be
aligible for graau ualess the airport proprietor frmt submits a “noise
exposure map” and az “iirpom ncise campasibility plan” as curzeady
outlined by both the Aviation Safery and Noise Abatement Acs of 1979
and is implementing regulations.!3? Several airpors are in the procsy
of prepasing such placs P

5. Al legitimate poise claima within a csmain goite axposure
ares would be eligible for grants once an appropriate “Airport Notse
Campatibiliry Plan” is approved by the FAA, These grants should be
funded from the NATF. Legitimate claims would include only those
permiced by that partcular state, thus pew cguses of action would oot
be ceated,  Preferably the entirs cizims synem would be administa.
tve, poarhaps modeled afler the workers compensation clim process,
The LiN &5 poise coptouri*® proposed in Part 150 would be an ade-
quate compromise. [t is envisioned, that an airpart proprisior’s airpor
noiss compatkility plans will contain altermarive noise abatement reg.

177, This seggwnon is oot uakika that made by FAA Adaunistracar J. Lyan, Heires ia &
receal speech ia Dallas, Tews, Mr. Helma indicaiod has e FAA is prepanng lepisiacon
fof prewatacion 1o Cangreu iy sumoer thag would requine soma form of FAA oview ad
apmuval of local sirpem matncticna. Me. Helma stated wiat the FAA‘s peripecave o thiy
savigw proces would be “hational in sope . . . recosRoriog ek e clotiag of aa sirport
mhmh}n?ﬁ?m‘gﬂmgmuqmwbﬂndmeéml
cumo! " Sew Ry £dd Fignony ‘Carealiaie’ A rn\'awﬁqwum il
‘imm Muys, Cal), Feb. 19, 1992 & I, col 4, G Y

134 46 Fedo Rag 8338 (1981) (1o e coditted in 14 C.F.R. § L20).

139, For exampis, Loa Angeies [aiertazional Airport Ras its Airport Noise Coatrol and
Lacd Use Cnupuhdkr Study (ANCLLC) i prosresa. Reproautiva of Be cities of Las
Axgeish laglewood, El Seguodo, and Hawthotna, aa weil as e County of Las Acgela,
et U & FENLAR BASD (0 SALMEE dAL i OfSeT 1O prepare 8 coise EpGILE Mmap acd the
rquﬁdmmpﬂhﬂh,phﬂ. [t shauld be compled within a year, Stasement of Mags
rice Libam, Lo Angelez [awcrmaticgal Airport Exvironmental Courdinaior, o Jaha M,
Weilex (July 1, 1901,

140, Ser ugra ucte 2 for & dhsussion of LAN,
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ommendations Sush recommendations would be mads oy the airport
proprictor after consultadon with representatives of noise-adeczed
commuygitics and acher public interest groups within the 65 LdN can-
tous, Tho recommendazions quight urge soundproodng cartain homes
and/er schools, copstruction of sound barviers on or aear the airport,
land conversion of gne form or another, acquisidon of air easements by
tha airport propnetnr. condemsation of the mest severely impacted res-
idential propertics, or, perbaps evem the inssrution of a “dollars fer
du:beh" fes at a pasticular airpere.'! The FAA would have discredion
what i3 a legitmate caim. Mest likely, it would be
pndedbythn aumber of claims in a partcular ares, and perbaps it
would place limits on the amouns a claimant could receive for non-
physical (0. cmotenal dinress) persopal injury daims. Afer all, in
part, e puspose of the NATF is to pay for noise damage and reduce
the impast of alrcraft aoise
é. In order to qualify for grazw, the airport propricior wauld
kave to follow tha m:anabh resomumendations of the FAA with refer-
encs Lo noise abatement procediunea that muse be igsinated by the pro-
prictar. For ezazple, if the FAA approves 4 plas to conszruc a sound
barrisz, the airpert proprictor would bave to comply or risk ot only
being declared ineligible for o specific graaz, bus also risk absorbing

, 100% of future noise damage claifps,

7. The federal governmens would be legally Hable only for the
payment of airport goise-rolazed damage claimma a3 provided for in the
NATF program. Thus, within constitutonal limitations the federal
government couid ast be mada A deféndans in as aircraft ooize suit

Y. Conc.uston

Throughaut this articic it bas boen assumed that Congress wishes
to maintain a ugiform caticoal air transportazion symem. If this is core
ress, something must be done before the symem beeomes chaotic. The
consept of wis Labilicy hangs aver the heads of airport proprictor like
the sword of Dameocies, and they cun react in anly one wayr scifedes
fense. Tho anthars’ recommendacons offer 4 reasenable campromise
between total precmption and comples federal abdicaden. The former

that goise-based landing (5, keyed L Woe gois-
plap for the abstsnant of sirerall aoise. Ser
Allrws, Lopwd Apecer of Avpere Noise, 13 11, & Beom. |, T (19728
Noisw Poliy Sorz Indugpy/ DOT Devsss. ANATION WEPE, K& SPace TRelt, Dec. 6, 1976, at
=, a%c Dall, Aupory Neor MMMNMMAM. 8 Ecoloay
L.Q. 447, 603 (1980
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. ia probably ta costly and ignores local prerogasives, while the lanter is
equally cosly av the loctl l=vel aod is potedially deztrucsive of :ny
sational' tmasportation scheme, Either the inmimtopalizton o
shared lkility or the ceadion of proper ooise abatemeat nzndmg
would go along way taward Seiging o pravem the frcionalizcion of
tha natez’s air ganspornation symem by gonuniform lecal or court.
imposed solutions w0 aiport ooise problems. Simulmacoudly, tie
adoption of sither ap-pm:h would climinaze the airport propricton’
greatest continuing foar: shared responsibilisy/single labiliry.

ve e . Ja91. Cem e e

e —— AL 1s AL i b by 8



