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Bnclosed are a copy of the memorandum and supporting
attachments that address the legal issues that we have dis-
cussed with you and members of the EPA staff during the past
few weeks, I sent several copies to Sam Gutter for review by

him and other Agency lawyers,

I believe that our memorandum conclusively demon-
strates that EFA is free to act on the pending petitions
filed by the manufacturers relating to truck noise standards
scheduled to beome effective in 1986 without any risk of vio-
lating.the Anti~Deficiency Act. I am hopeful that you and
the EPA lawyers who review our memorandum will reach the same
conclusion and take those steps required to initiate promptly
the rulemaking proceeding requested by my clients. Because
of the importance of the legal issues discussed in the memo-
randum, I have sent a copy (without the attachments) to Mr.

Barnes.

My clients and I appreciate the care and attention
that you have given this problem during the past few months.
I look forward to hearing from you in the near future.

Sincerely,

HowaAtd P, Willens

Enclosures
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WILMER, CUTLER & PIGRERING ‘
1888 A STHEET, N, \,
WASHINGTCN, D, €. 20006

MEMORANDUM FOR THE ENVIRONMENTAL FROTECTION AGENCY

SUBJECT: EPA's Legal Autherity to Act on Pending Rule-Making
Petitions Seeking Deferral of Noise Emission Standards
for Medium and Heavy Duty Trucks
This memorandum is submitted on behalf of the Motor

Vehicle Manufacturers Association of the United States, Inc.

{"MVMA" )1/ and those of its member companies, Ford Motor Com=

pany, General Motors Corporation and International Harvester

Company, which filed petitions requesting that the agency defer

the effective date of the BO decibel noise emissicn standard

for medium and heavy trucks. This memorandum discusses the
authority and obligation of the agency to act on the petitions
filed by these three manufacturers (and the American Trucking

Associatién, Inc.). 1In particular, this memorandum addresses

concarns expressed by EPA staff that the Administrator cannot

lawfully consider the petitions on their merits because of pro-

hibitions contained in the Anti-Deficiency Act.

1/ MVMA member companies are: American Motors Corpora=
tion, Chrysler Corporation, Ford Motor Company, General Motors
Cerporation, International Harvester Company, M.A.N. Truck &
Bus Corporation, PACCAR Inc., Veolkswagen of America, Ine., and
Volvo North America Corporatien.
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SUMMARY OF CONCLUSIONS

The petitioners have requested that EPA defer the
current effective date of the 80 decibel noise emission stane
dard for medium and heavy trucks -~ January 1, 1956 -~ to coin-
cide with the effective date of EPA's new heavy duty engine
exhaust standards for NOx and diesel particulates. The
petitioners base their request on three compelling considera=-
tions: (1) the unhealthy economic condition of the trucking
industry; (2) the substantial engineering and development save
ings that can be secured by aligning the effective date of the
noise and exhaust emissions standards; and (3) the
insubstantial impact on aggregate truck~generated noise that

can be expected from deferral.

Although EPA has twice previously deferred the effec=
tive date of the 80 decibel standard for essentially these same
reasons, the agency staff in this instance has thus far indi-
cated a reluctance even to address the substance of the pending
petitions. In several conversations with representatives of
the manufacturers during the past few months, EPA staff members
and lawyers have stated their view that Congress has not appro-
priated any funds for the Federal noise centrol program during
the current fiscal year, and that no funds can therefaore be

used for the rule~making proceeding sought by petitioners,
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These EZPA representatives have concluded that using appropri-
ated funds for this purpose would violate the Anti-Deficiency
Act which, in essence, prohibits expenditures that exceed

appropriated funds or are otherwise not legally authorized.

Based upon our review of the applicable legal prece-
dents, appropriations acts and other relevant material, we have

reached the following cenclusions:

First, the Anti-Deficiency Act deoes not prohibit EPA
from using available funds to act on the pending petitions. It
is well established -~ and reflected in the authoritative GAO
manual on the sﬁbject ~= that restrictions on the use of
lump-sum appropriations, such as those received by EPA, are
legally binding only if included in the appropriations act
itself, In the absence of any such legally binding
restrictions, EPA is authorized to expend funds to consider the
pending petitions on their merits without any legal impediment

arising from the Anti-Deficiency Act,

Second, Congress and EPA alike have recognized that
funds would have to be expended during the current fiscal year
in order to accomplish an orderly phase out of the Federal
noise control program, The legislative histery discloses no
intent on anybody's part - EPA's or the Congress' -=- to forbid

phasa ocut expenditures that are necessary to avoid an
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:
unreasonhable ratcheting down of existing federal standards.
Indeed; EPA's own recent activities belie the idea that ne
funds are.available for phasing out the noise program. Since
the close of FY 1982, EPA has completed action on a number of
impartant phase-out rulemakings, including (1) reveking
tesfing. reporting and recordkeeping reguirements for numerous
products, including medium and heavy trucks, and {2) rescinding
all noise emission standards for garbage trucks. Moreovar, EPA
has candidly reported to the Congress substantial continuing
outlays for the noise program, including approximately $860,000
in the current fiscallyear. Action on the pending petitions is
thus fully consistent with Congressional intent and past agency

practice,

Third, EPA has an affirmative obligation to consider
these petiticns on their merits. The Noise Control Act remains
in full {prce and effect and imposes legal responsibilities on
both the petitioners and the Administrator of EPA. The
petitioners have raised substantial questions regarding the
needlto defer noise control standards scheduled to go into
effect on January 1, 1986. Considerations of fairness and
adminisfrative due process require that the Administrator
review these issues on the merits rather than refuse to do so

based upon an unhtenable reading of the Anti-Deficiency Act.
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BACKGROUMND

The Petitions

The petiticners have reguested that the Administrater
of EPA defgr temporarily the effegtive date of the 80 decibel
noise emissicn standard for medium and heavy trucks to coincide
with the effactive date of EPA's anticipated heavy duty engine
exhaust standards for nitrogen oxides (NOx) and diesel
particulates, which are currantly expected to become effective
scometime after 1986. See Attachments A, B, C, and D.2/ The
petitioners base their request on three compelling and undis~

puted propositions.

2/ See 48 FR 47864, 47915 (Oct. 17, 1983); Ford petition
at page 1; and American Trucking Associations petition at page
1. International Harvester ("IH") filed its petition an
September 26, 1983; General Motors ("GM") filed its petition on
Septamber 30, 1983; Ford filed its petition on December 15,
1983; and the American Trucking Associations ("ATA") filed its
petition on January 9, 1984, '

The 80 decibsl standard was originally promulgated in
April of 1976, 41 FR 15538 (Apr. 13, 1976), under the authority
of Section 6 of the Noise Control Act of 1972, 42 U.S.C.
§§ 4901-18. This provision empowers the Administrator to set
performance standards for the nolse emissions of new products
that are, in his judgment, "requisite to protect the public
health and welfare, taking into account the magnitude and con-
ditions of use of such product (alene or in combination with
other noise sources), the degree of hoise reduction achievable
through the application of the best available technology, and
the cost of compliance." Id., § 4905(c)(l). It also requires
that he "give appropriate consideration te standards under
other lawa desighed to szafeguard the health and welfare of per=-
sens; including standards under ., . . the Clean Air Act.”

L et
S I TR
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First, postpeoning the effective date of the 80 deci=~
bel noise gmission atandard will provide badly needed eccnomic
relief for the trucking and truck manufacturing industries.3/
Despite a nascent turn-around over the last few months, these
industries continue to he economically unhealthy. HMany ICC-
regulated carriers showed operating losses over the last twe
vears. Moreover, medium and heavy truck sales are currently
greatly below 1974 or 1979 lavels, with the greatest decreases
in larger -~ and higher priced -~ trucks. Imposing the 80
decibel standard on these hard-pressed industries will strain

their already thin resources,

Second, postponing the effective date of the 80 deci-
bel neise standard to coincide with the effective date of the
anticipated exhaust standards would permif substantial savings
in engineering and development costs.4/ It would permit manu-

facturers to avoid the substantial expenses of designing

3/ See the IH petition at pages 2-5; the GM petition at
page 2, the Ford petition at pages 2-3, 8<9; and the ATA
petition at page 2.

a4/ See the [H petition at pages 5-7; the Gl petition at
pagas 2-3; the Ford petition at pages 3-7; and the ATA petition
at page 2., Because fixed engineering and development costs
will have to be recovered from a truck-sale volume that will be
far smaller than originally projected, the per-unit cost ==
which must ultimately be recovered from truck buyers and the
general shipping public == will be ccnsiderably higher than
originally projected.

[N AT A
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"interim" 1986 engines and trucks to comply with the 80 decibel
noise standard alone, while simultaneocusly designing "final"
post=-1986 engines and trucks to comply with both the 80 decibel
noisa standard and the post-1986 exhaust standards. With the
indﬁstry depressed and volume reduced, the expected savings

would be substantial.

Third, the noise reduction benefits that can be
expected from imposing the B0 decibel standard in 1986, rather
than a subsequent year, are slight.5/ The environmental noise
generated by medium and heavy trucks is already on the wane.
Older, noisier trucks have been replaced by new, guieter trucks
meating the current B3 decibel standard,6/ Moreover, both old
and new trucks have become quieter with the increased use of
"gquiet" radial tires,'rather than "noisy" bias ply tires.
Finally, the depressed state of the trucking industry has
reduced the number of trucks on the road well below projected
levels, thus reducing the aggregate environmental noise gener=

ated by trucks.

5/ See the IH petition at pages 7-8; the GM petiton at
page g; the Ford petition at pages 7-8; and the ATA petition at
page 2.

&/ Other factors besides the B3 decibel noise standards,
such as increasing use of (1) fuel efficient =« and quieter

~~ low r.p.m. engines, and (2) trucks that are larger and
therefore need to make fewer trips, have also contributed to a
general decreass in the noise generated by new trucks.

B Y DA L
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EPA's Response to the Petitions

on two previous occasions EPA has deferred the effec-
tive date of the 80 decibel standard for one or mors of the
very same reasons that petitioners now advance, In January of
1981, EPA deferred the effective date of the 80 decibel stan-
dard for one year, from January 1, 1982, te January 1, 1983,
See Attachment E.7/ In doing so, it cited "the recant downturn
in the economic condition of the truck manufacturing industry
and an unforeseen increase in the demand for medium diesel
trucks, which are the most costly to quiet."8/ It left cpen,
for public comment, the question whether "a Ffurther

deferral . . . would be appropriate.”"3/

In February of 1982, EPA deferred the 80 decibel
standard for an additional three years, to January 1, 1986,

See Attachment F.10/ It concluded that a further deferral was

.

1/ See 46 FR B8497-512 (Jan, 27, 198l), appended as
Attachment E, EPA acted in response to petitions and other
less formal communications from International Harvester, Ford,
Genatral Motors, and Mack Trucks, Inc., that were filed in the
fall of 1980, id. at 8497-98,

8/ 1d. at 8497.
8/ Id. at 8499,
10/ Se¢ 47 FR 7186-88 (Feb, 17, 1982), appended as

Attachment F. EFA charactarized the issues raised as not sub-
stantively different from those involved in the previous one-
year deferral. Id, at 7186,

ik el i e e e s
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appropriate (1) to "provide adequate time to the truck industry
to effect a reasonable level of econemic recovery," (2) to
"integrate; in a cost-~effective manner, further noise reduction
requirements with new air emission and fuel economy designs and
engineering," (3) because the "loss of anticipated near-term
health and welfare benefits due to the delayed entry of vehi=
cles quieted below the current 83 db Federal standard" was
"small," and (4) because of uncertain Congressional support for
the program.ll/ lloreover, it implied that further evaluation
of the standara would be undertaken at a later date, stating:

Based on comments and information received

by the Agency, and the length of this

deferral, the Administration believes it

unnecessary to decide at this time whether

the 80 db standard should be withdrawn.l2/

Notwithstanding these earlier actions, the EPA staff
has tentatively concluded that the agency cannot even consider
the pending petitions because the expenditure of funds for this

purpose would violate the Anti-Deficiency Act.l13/ This

11/ Id. at 7187.
12/ Id. at 7187 (emphasis added). Various petitioners

and commentora had requested not merely that the BO decibel
standard be deferred, but that it be permanently withdrawn.

13/ The Anti-Deficiency Act, whose provisions are scat-
tered throughout 31 U.s.C. chapters 13 and 15, provides in
essence that "[a]ppropriations shall be applied only to the
objects for which the appropriations were made except as other=-
wise provided by law," and that an officer or emplayee of the

[Footnote continued next page]
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conclusion is based on the fact that the only funds expressly
requested by EPA for the noilse program since FY 1981 were funds
requested in FY 1982 to phase out the program. The staff's
position is tﬁat when those FY 1932 funds ran out -- and the
staff believes that they expired at the and of FY 1982 -- EPA
ceased to have autherity to spend any funds whatscever for the
neise program, eother than on such ancillary activities as
responding ?o Congressional inquiries. From this the staff
infers that Congress intended to "freeze" the EPA regulations
that are now on the books (including future requirements that
have not yet come into effect) and te prohibit EPA from

spending any money to revise them.

The EPA staff recognizes that this conclusion may
impose onerous and unnecessary burdens on truck manufacturers
whe may be required to adhere to emission standards that are in
fact inappropriately stringent. While EPA might not itself
enforce the standards -- due to the same perceived lack of

funds that would prevent it from addressing the petitions on

[Feotnote continued from preceding page]

federal government may not "make or authorize an expenditure or
chligation exceeding an amount available in an appropriation or
fund for the expenditure or cbligation." 31 U.s.C. §§ 1301l(a),
1341(a)(1)., Violations must be reported to the President and
the Congress by the head of the agency inveolved, and, if know-
iggland willful, are criminal offenses. Id., §§ 1321, 1350,

' .
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the merits == the standards could be enforced by citirzen suits
brouqhﬁ by private individuals, environmental groups, the
States, or'other entities.l4/ The staff nonetheless has con-
cluded that the Anti-Deficiency Act prohibits E?A from con-

sidering these petitions on their merits.

DISCUSSION

I. The Anti-Deficiency Act Does Not
Forbid Exvenditures On The Noise Program.

Congress has not imposed any vestrictions on EPA that
bar the agency from lawfully making expenditures on the noise
control program., The relevant appropriations acts are entirely
silent on the gquestion of expenditures for the noise program.
The most that can be said is that the legislative history of
theose acts demonstrates an intent by EPA and the Administra-
tion, in which Congress may have silently accuiesced, to
restrict noise proegram spending to sums necessary for an
"orderly phase-out" of the program. This legislative history
dees not, however, constitute the kind of explicit and specific
Congressional direction that triggers the prohibitions of the

Anti-Deficiency Act.

14/ Section 12 of the 1972 Noise Control Act provides for
such suits. 42 U,s5.C. § 4911.

Al A o 2o e B A i e en | emee e e
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In recant years, EPA's appropriations have been
enacted as part of Title II of the annual "Department of Hous-
ing and Ufban Development -~ Independent Agencies Act," an
appropriations act covering HUD and numerous independent agen-
cies, In each of the last three fiscal years, the EPA appro-
priations have consisted of seven separate lump sums, including
one for "salaries and expenses," one for "research and develop-

ment," one for "abatement, control and compliance," and one for

"suildings and facilities." See Attachment G.

While Congress has, in each of these years, imposed
one or more express restrictions on the disposition of the
funds appropriated,l5/ it has in nene of these years expressly
prohibited using apprepriated funds for the noise emission pro-
gram. Indeed, none of the appropriation acts refers to the

noise emission program in any way at all.ls/

iS5/ E.dg., the annual prehibition against funding Resource
Conservation and Recovery Panels out of "salaries and expenses'
or "abatement, control and compliance" appropriations. See
Attachment G,

1s/ The relevant Committee Reports are similarly silent,
with two exceptions noted below, See note 29, below, and the
accompanying text. The relevant House, Senate, and Conferance
Reports for FY 1984, FY 1983, and FY 1982 are: House Rep. No,
98~223; Senate Rep. No. 98-152; House Conf. Rep. No, 9B«=223;
Houme Rep. No, 97-720; Senate Rep. 97~537; House Conf. Rep. No.
97-891; House Rep. 97-162; Senate Rep. 97-163; and House Conf.
Rep.. 97-222.

. . : . -
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The absence of express statutory language forbidding
EPA from using funds for modifying noise program requirements
settles thé question whether use of funds for this purpose is
legally permissible. It is a fundamental tenet of appropria-
tions law that no restriction not expressly incorperated into
the text of a statute is legally binding. Restrictions set
forth in agency submissions or in Congressional Committee
Reports are not 2£fective unless expressly reflected in statu-
tory lanquage. This rule applies not only when the legislative
history reveals mere acquiescence in the agency's budget
reguest, but also when the legislative intent is clear, but not

incorporated in the statute.l?/

These propositions, and the authority supporting
them, are set forth at length in the General Accounting Dffice

manual, Principles of Federal Appropriations Law (June 1982) «a

known popularly as the "Red Book." See Attachment H. This

manual == which the EPA staff has agreed is authoritative ==

states:
Budget estimates are not legally bind-
ing on an agency unless carried inte
{either specified in or incorporated by
reference) the appropriation act itself.
17/ Compare Tennessee Valley Authovity v, Hill, 437 U.S.

153, 191 (1978) ("Expressions of committees dealing with
requesta for apprepriations cannot be eguated with statutes
enacted by Congress").

T S " N - . o
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Thus, an agency operating under a lump-sum
appropriation may exceed the budget
estimate for any given item as long as it
does not exceed the lump-sum appreopriation
or viclate any cther provision of law.

* * *

It is frequently argued that legisla-
tive history should be used to define the
uses of a lump-sum appropriation in the
same manner as it is used to define ambigu-~
ous terms in general; that is, that agen~
cies should be bound by restrictions

contained in legislative history.

However,

altheough legislative history may go far in
accomplishing this result as a practical
matter, it does not have this affect as a

matter of law.

The rule is that restrictions on the
use of a lump~-sum appropriation are not
legally binding on the department or agency
concerned unless they are incorporated,
either expressly or by reference, in the
appropriation act itself {or, of course, in

some other statute).l8/

The breadth of these general principles is illus-

trated by the leading case of In the Matter of LTV Aerospace

Corporation, 55 Comp. Gen. 307 (1975). See Attachment I. The

case arose when LTV Aercospace Corporation protested the Navy

Pepartment's award of a contract to the McDonnell-Douglas Core

peoration to develop a new fighter aircraft.

The contract was

to be financed cut of a lump~sum appropriation captioned

18/ GAC Rad Book, chapter two, pages 26, 49. See

Attachment H.
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"Research, Development, Test, and Evaluatien, Navy." The Con-
ference Report stated that $20 million of the $3 billion appro-
priated w?s being provided for developing a Navy combat
fighter, and that the fightay developed must be adapted from an
Alr Force fighter. It was concedad that the McDonnell-Douglas
fighteé was not adapted frem an Air Force fighter, and that the
Navy's selection tharefore violated the Conference Committee's
exbress instructions. The. Comptroller General nonetheless

ruled that the award was proper, stating:

Accordingly, it is our view that when
Congress meraly appropriates lump=sun
amounts without statutorily restricting
what ¢an be done with those funds, a clear
inference arises that it deoes not intend to
impose legally binding restrictions, and
indicia in committee reports and other leg-
islative history as to how the funds should
or are expected to be spent do not
establish any legal requirements on Federal
agencies.

We further point out that Congress
itself has often recognized the
reprogramming flexibility of Executive
agencies, and we think it is at least
implicit in such [recognition] that Con-
gress is well aware that agencies are not
legally bound to follow what is expressed
in Committee reports when those expressions
are hot explicitly carried over into the
statutory language,
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We think it follows £rom the above
discussion that, as a general proposition,
there is a distinction to be made between
utilizing legislative history for the pur-
pose of illuminating the intent underlying
language used in a statute and rescorting to
that history for ths purpose of writing
into the law that which is not there. 19/

Thus even expenditures expressly forbidden in confer-
ence committee reports -- the most persuasive form of legisla=-
tive histery20/ == are legally permissible, Restrictions
assertedly implied from language, or dollar figures, in agency
budget estimates are a fortiori ineffective to legally preclude
expenditures. The Comptreller General has thus leng taken the
position that:

The amounts of individual items in the

estimates presented to the Congress on the

basis of which a lump sum appropriation is

enacted are not binding on administrative

officers unless carried into the
appropriation act itself.21/

is/ S5 Comp. Gen. at 319, 321, 325; see Attachment I. To
similar effect is: 55 Comp. Gen. 812 (1976); 20 Comp. Gen. 631
(1941); and numerous unpublished decisions cited in the GAO Red
Book, chapter 5, pages 94-103 (appended as part of

Attachment H). See also Matter of the Availability of Funds
for Payment of Intervenor Attorney Fees =-- Nuclear Regulatory
Commission, Comptroller General of the United States, Decision
B-20B637 (Sept. 29, 1983) {"no vear" money can be used to pay
the expenses of intervenors in NRC proceedings even when Con-
gress has expressly forbidden such expenditures out of current
year funds).

20/ See the GAO Red Book, chapter 2, page 47 ("A confer-
ance repert is generally viewed as the most authoritative sine-
gle source of legislative history") (appended as part of
Attachment H).

21/ Matter of Customs Service Payment of Quertime
Expenses in Excess of Appbropriations Act, 17 Comp. Gen. 147,

[Footnote continued next page]
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In short, even if there were unequivocal evidence of
an intent by the EPA and the relevant Congressional Committees
to prohibit expenditures for the noise program -- which is
emphatically not the case -- that intent would not be legally
binding to restrict EPA from making expenditures for that pur-
pose.22/ Because no such restriction appears in the relevant
appropriations acts, EPA is legally free to act as necessary in

this area, without fear of any Anti-Deficiency Act violation.

'[Footnote continued from preceding page|

150 (1937), appended as Attachment J. See alsoc B~1%9163 (June
27, 1962), (gqueted in the Red Book at page 96 of chapter 5; see
Attachment H) {"If the Congress desires to restrict the avail-
ability of a particular appropriation to the several items and
amounta thereof submitted in the budget estimates, such control
may be effected by limiting such items in the approprizzion act
itself. Or, by a general provision of law, the availability of
appropriations could be limited to the items and the amounts
contained in the budget estimates. In the absence of such lim-
itations an agency's lump=sum appropriation is legally avail-
able to carry out the functions of the agency.")

22/ In opposition to this established precedent, the EPA
legal staff reportedly relies on a single published opinion -«
Matter of Custom Service Payment of Overtime Pav in Excess of
Limit in Appropriation Act, 60 Comp. Gen. 440 (May 6, 1981},
This case wholly fails te support the staff position, Instead,
it simply illustyrates the difference between (1} restrictions
incorporated in the text of an Appropriations Act, and (2)
restrictions purportedly implied by legislative history. The
Customs Service had incurred overtime expenses in excess of a
limitation set forth in the text of the relevant Appropriations
Act, The Comptroller ruled that an expenditure that exceeded
the limit by $194.17 violated the Anti-Deficiency Act. How=
ever, he said absolutely nothing to indicate that he would have
reached the same result had the limitation not been expressly
set forth in the Appropriations Act. See Attachment K.
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It follows from this established precedent that EPA
is authorized to commit any available lump-sum appropriation
not exprasély earmarked for other purposes, such as its
"salaries and expenses" appropriation, te processing the
petitions.23/ This would ke s¢ even if Congress had not
clearly contemplated transfers of funds among EPA programs and

aczounts ~- as was in fact the case.

Congress clearly expected, as a matter of general
agency-wide flexibility, some substantial amount of trans-

ferring of funds ameng EPA programs and accounts. Thus, the FY

1984 House Appropriations Subcommittee Report expressly contem-
plates "transfers of funds betwesn programs and activities,"
requesting only that prioy approval of the Appropriations Com-~
mittes be secured if the transfers exceed $500,000. See

Attachment M, The Report states:

23/ See, e.g,, Matter of Obligation of Appropriation for
Printing =- Conmnmission of Fine Arts, 59 Comp. Gen. 386, 388-89
(Apr. 14, 1980) (lump sum appropriation for "salaries and
expenses" could be used te cover a short fall in a printing
budget) (appended as Attachment L); see also 39 Comp, Gen., 320
(1959) ("salaries and expenses" appropriation used for
purchasing training materials}; 32 Comp. Gen. 347 ("salaries
and expenszes™ appropriation used for new investigative duties);
29 Comp. Gen., 419 (1950) ("salaries and expenses" appropriation
used to purchase and install lights and watch towers); 27 Comp.
Gen. 746 (1948) ("salaries and expenses" appropriaticn used to
buy books).

arb—— (e — b - © e e -
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0f the amounts approved in the following

appropriation accounts, the Agency must

limit transfer of funds between programs

and activities to not more than $500,000

without prior approval of the committee.24/

The EFA staff has thus far taken the pesition that
this language does not permit transfers of funds to the noise
control program. The staff apparently bases this position on
the fact that EPA represented te the Congress that any activi-
ties to phase out the program could be completed without appro-
priations specially earmarked for the purpose, The staff
position frustrates the clear Congressional understanding (dis-
cussed below) that EPA would phase out the preogram in an
ordérly fashion., It also runs counter to the well es<ablished
general rule (hased on the general principles already discussed
above) that transfers of funds among programs funded out of a
single lump~-sum appropriation are permissible unless forbidden

by statute,

Az set forth in the GAO Red Book, transfers of funds
among programs funded out of a single lump-sum appropriation ==
known technically as "reprogramming" -~ are gensrally perfectly
proper aven in the absence of express Committee language autho-

rizing it. The Red Book states:

L8

28/ FY 1984 House Appropriations Subcommittee Repott at

By,
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[A)s a matter of law, an agency is
free to reprogram unobligated rfunds as long
as the expenditures are within the general
purpose of the appropriation and are nhot in
violation of any other specific limitation
or otherwigce prohibited. . . [&)
reprogramming which has the ef*ect of
restoring funds deleted in the legislative
procass, which has besn approved by beth
the appropriations and the legislative com-
mit:tees, has been held not legally
ebjectionable, B-195269, October 15,

1879, . . . Absent a statutory basis,
requirements imposed by committees for
approval of reprogrammings are not legally
binding upon the agancies.25/

The present case is, of course, far easier than that addressed
in the quoted excerpt £from the Red Book; here the key Congres-
sional Subcommittee has evidenced no intent to restrict
reprogramming, but has instead expressly indicated that it
expects it.

II. Both Congress and EPA Have Recognized that

Expenditures Would Be Necessary to Implement
An Orderly Phasing-Qut of the Noisze Control Program.

Beginning with FY 1982, EPA drastically cut back its
hoise program budget requests to implement a major shift of
Federal noise emission control policy that occurred with the
advent of the Reagan Administration. As explained to the. Con-

gress, this change of policy consisted of a decision te phase

25/ GAQ Red Book, chapter 2, page 29,

S o thm ke
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"
out the Federal noise contrel program on the premise that noise
control is a matter best left to State and local governments.
EPA repeatédly assured Congress that State and local govern=-
ments could implement effective noise control gprograms without
Fedaral participation; that the EPL phase-out would be
"orderly"; that the phase-out would result in the "termination"
of the EPA program; and that as part of the termination process
EPA would reexamine existing Federal noise regulations with an
eye toward rescinding or modifying them. EPA at no point suge-
gested to Congress that the appropriations that it was
requesting would leave it helpless to deal with unrsascnable

constrictions in its own existing standards.

The basic theme was set forth by Acting Administrator
Walter Barber in his prepared statement to the House HUD-

Independent Agencies Appropriations Subcommittee in hearings on

the FY 1982 EPA apprepriations regquests, He explained:

In 1982 we are revising our policy
with respect to the Federal effort to
reduce noise exposure, We plan to
phise=out the EPA Noise Contrel preogram by
the end of 1982. This decision results
from our determination that the benefits of
noise control are highly localized and that
the function of noise control can be ade-
guately carried out at the state and local
level without the presence of a Federal
program, Therefore resources for noise in
1982 will decrease by 60 workyears and
$10.8 million. 28/

26/ House Appropriations Subcommittee FY 1982 Hearings:
Subcommittee on HUD-Independent Agencies, Payt 5 (Envirenmental

{ Footnote continued next page]
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This position was later elaborated in an exchange between Con-
gressman Green of New York and the Acting Assistant Administra-
tor for Air, Moise and Radiation, Edward Tuerk. The exchange
went as follows:

MR. GREEN. Do you envisjion that 1982 will

be the last year for which funds are

requested in the noise program?

MR. TUERK., This is the current understand-
ing.

MR. GREEN. Under those circumstances, why
shouldn't we just close it down now?

MR. TUERK. The main reason for carrying a
progranm into 1982 is to allow us to have an
orderly phase~out,

Let me give you some examples., The
assumption is that State and local agencies
will continue to be active in the neise
field ., . . .

i * *

In addition, there is some concern
about the existing Federal regulations we
have promulgated over the past half-dozen
years for noise. There needs to be a way
over the next 18 menths of handling actions
to either rescind or modify those,

{Footnote continued from preceding page]

Protection Agency) at 6 (emphasis added). The agency's
detailed appropriations request makes the same point mere
fully. See id. at 691, &99. Excerpts from the published
Hearings are appended as Attachment N.

o b——
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So it is all in the context of
providing the most effective transition
pessible to the continuation of activities
at the State and local level.27/

In the FY 1983 and FY 1984 EPA appropriations hear-

ings, Congress was again told that "the EPA neise control

progaram is being phased out" in a "prompt but orderly" fashion

because of "a determination that the benefits of noise control
are highly localized and that the function of noise control can
be adequately carried ocut at the State and local level without

the presence of a Federal program."28/ Moreover, the only

Appropriations Comnittae Report that discussés the change in

policy at all =- the FY 1983 Senate Report -= confirms a Con-

gressional understanding (1) that EPA was stepping out of the

field and (2) that the phase-out would be "orderly."29/

27/ " Id. at 156-57 (emphasis added). See Attachment M,
Similar statements also appear in the FY 1982 Senate Appropria=
tions Committee Hearings on the HUD~Independent Agencies Appro=
priations (Part 1) at 717, 737 and 822. See Attachment O,

28/ FY 1983 House Appropriations Subcommittee Hearings
(Part 3) at 770 (emphasis added); FY 1984 House Appropriatiens
Subcommittee Hearings (Part 4) at 710 (emphasis added); See
also F¥ 1983 Senate Appropriations Hearings (Part 1} at 633-94,
Excerpts from these Hearings are appended as Attachments P, Q,
and R respectively.

29/ The FY 1983 Senate Appropriations Committee Report
states:

For both 1981 and 1982, activities of the
noiase Program were structured to achieve a

[Footnote continued next page]
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There is thus no indication that Congress intended to
forbid expenditures necessary for an orderly phase-out of the
Federal program -- guite the contrary. Moreover, the exchange
between Acting Assistant Administrator Tuerk and Congressman
Green makes it crystal clear that medification of existing reg-
ulations was considered part of this "phase~out" effort. There
can thus be no question that the deferral requested by the
petitioners constitutes the type of phase-out activity ccnpem-
plated in EPA's representations to the Congress, Indeed, EPA
itself acted in FY 1982 == the first "phase-out" year -- to
defer the very standard whose further deferral the petitioners
are'now requesting, thus confirming its own wview that deferral

is a "phase-out" activity.30/

[Feotnote continued from preceding page)

prompt but orderly phase=-out of current
"program activities by transferring to the
State and local programs the knowledge and
experience EPA has gained. S5tate and local
jurisdictions are now managing this program
without direct EPA involvement.

See Attachment S (emphasis added). The only other FY 1982, FY
1983, eor FY 1984 Appropriations Committee Report to mention the
noise program was the FY 1982 Senate Report, which sets forth a
brief descripticn of the neise program.

30/ As a matter of pure logic, it is hard to see how
deferral of the 8C degibel standard could be viewed as anything
other than a phase-out activity. The end result of deferral is
to rescind, or terminate, the 80 decibel standard for the
affected years. The 80 decibel standard is simply struck off
the books for those years, as if it had never existed. Such a

[ Footnote continued next pagel}
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In any event, EPA has freely announced substantial
continuing. expenditures and activities divrected at phasing out
the ncise program. In its FY 1984 budget submissien EPA can-
didly informed the Congress that the noise program was the ben-
eficiary of substantial continuing cutlays -- $1,707,000 in
FY 1983 (estimated) and $663,000 in FY 1984 (estimated).3l/

These outlay estimates == which represented a quantum jump from
the $350,000 in outlays eséimated for FY 1983 in EPA's FY 1983
budget submissiond2/ demonstrate that EPA has continued to make
substantial expenditures fer tha noise program right inte the

current fiscal year.33/ By communicating this fact to the

[ Footnote continued from preceding page]

termination, or rescission, is quite clearly a "phase-out"
activity as the Congress, EPA, and any ordinary reader would
understand the term.

31/ See FY 1984 House hppropriations Subcommittee
Hearings {Part 4) at 369, 709. These pages are appended as
part of Attachment Q.

32/ See FY 1983 House Appropriations Subcommittee
Hearing (Part 3) at 767; FY 1984 House Appropriations Subcom-
mittee gearing (Part 4) at 709. These pages are appended as
parts of Attachments P and Q, respectively. In addition, EPA's
FY 1983 submission to the Cengress included an estimate of new
obligations amounting to §40,000. See FY 1983 House Appropria-
tions Subcommittee Hearings at 329, reproduced as part of
Attachment P.

33/ It appears inconceivable that these nmushrooming cut-
lay estimates could be solely the product of obligations
incurred in FY 1982; if this were the case, they would not have
been 'sc grossly under-estimated in the FY 1983 submissien,
whose $350,000 ocutlay estimate for FY 1983 was revised the fol-
lowing vear to $1,707,000.
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Congress, EPA served notice that it was centinuing to make

"phase-ocut" expenditures,

Rule=making actions initiated by EPA during the past
twe fiscal years to defer or phase-out noise program requirae-
ments confirm that the agency has the authority and the funds

to act on the petitions now pending before it. For example:

. In December of 1932, EPA revoked its
product verification testing,
reporting, and recordkeepinhg reaguire-
ments for portable air compressors,
medium and heavy trucks, hearing pro-
tectors, garbage trucks, and
motorcycles, See Attachment T.31/

’ In June of 1983, EPA published '"tech-
nical amendments' to the December 23,
1952, revisiens. See Attachment U.35/

] In July of 1983, EPA rescinded its
noise emission regulations for "truck-
mounted solid waste compactors” (gar-
bage trucks}). See Attachment V.36/

. In October of 1983, EPA announced an
action withdrawing certain products =--
including power lawn mowers, pavement
breakers, rock drills, and buses ==

34y 47 FR 47709 {(Dec. 28, 1982)., EPA retained provisions
for selective EPA auditing and testing in order to preserve
"some federal mechanism by which guesticnable products could be
adequately tested for compliance," thus expressly contemplating
some continuing EPA activity.

s/ 48 FR 27039 (June 13, 1983).
36/ 48 FR 32502 (July 15, 1983). EPA had given notice of

its intent to rescind this regulation in December of 1982. 44
FR 54111 (December 1, 1982).
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from its list of major noise sources,
See Attachment W.37/

. In October of 1983, EPA announced an
intention to propose regulations to
amend the noise emission regulations
for interstate motor carriers co align
those regulations with the standards
imposed on newly manufactured trucks,
See Attachment W.38/

Thus, EPA has itself established firm precedents for continued

expenditures to cut back the Federal noise program.33/

Other EPA actions confirm that the agency itself does
not believe that phase-out expenditures of the sort sought by
petitioners violate the Anti-Deficiency Act. The Anti-
Defigciency Act reguires the head of any agency that has made

expenditures in excess of appropriations te "repert immediately

37/ 48 FR 47893 (October 17, 1983). Listing under 42
U.s.C. § 4904(b) autoematically triggers consideration for regu-
lation under § 4905(a).

38/ 48 FR 47893 (0Oct. 17, 1983).

39/ Virtually all of the actions catalogued above were
based on a consideration of the very same factors that support
the pending petitions == (1) the economic state of the
industries involved, (2) the unexpected costliness of the
phased-out standards; and (3) lack of significant effect on
noise., For example, the retraction of the garbage truck stan-
dards was expressly based on (1) the depressed state of the
garbage truck manufacturing industry; (2) the high costs

+ per~unit of satisfying the standards: (3) the expressed desires

of the garbage truck manufacturing industry; ({4) the minimal
expected impact on environmental noise; and (5) Congressional
intent that the question be examined., See 48 FR 32502

{July 15, 1983), appended as part of Attachment V.
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to the P;esident and Congress all relevant facts and a stace-
ment of actiens taken,"20/ This statutory directive to make a
report does not depend on the good faith, or lack of it, with
which the expenditure or obligation was made.%l/ MNeither dces
it contain an exception for de minimis wielations or for
expenditures in connectieon with activities that were substan-
tially completed when the vielation occurred.i2/ Yet the
Administrator of EPA has filed no report with the President, or
the Congress, in connection with any ¢of the noise pregram
rulemaking activities that EPA has completed since FY 1982, If
these activities constituted violations of the Anti-Deficiency
Act, then they must be reported; and if they 'did not constitute
violations of the Act, then expenditures to process the pending

petitions cannot constitute vielations either.

40/ 31 U.5.C, § 1351 (emphasis added).

41/ See 35 Comp. Cen. 356 (1955) (appended as Attachment
X) (good faith temporary short-fall of approximately 520,000
must be reported te the Congress and the President irrespective
of the extenuating circumstances); see alsao GAO Red Book at
chapter 5, pages £0-81 ("There is no such thing as a 'technical
violatien'; all violations . . . must be reported”); 58 Comp.
Gen. 46 at 47-48 (1978).

a2/ 14
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III. EPA Has An Affirmative Obligation to Consider the
Petitions on Their Merits.

The Noise Control Act Qf 1972 obligates EPA to choose
noise emissions standards that are "requisite to protect the
public health and welfare, taking into account the magnitude
and conditions of use of such product (aleone or in combination
with other noise sources), the degree of noise reduction
achievable through application of the best available technol=-
ogy, and the cost of compliance."43/ Under this Act, as elabo-
rated by established agency practice, EPA has a continuing

obligation to make necessary adjustments in the noise program.

In light of EPA's recent actions in phasing out the
noise contrel program,44/ a refusal to evaluate these petitions
appears especially harsh and arbitrary. 1Indeed, on two previe
ous occasions the Administrator has acted promptly to defer the
80 decibe} noise standard on grounds virtually identical to

those now urged by petitioners.45/ For EPFA to refuse, at this

43/ 42 U.S.C. § 4805(c)(1).
4t/ Sea pages 25«27, above.
45/ See pages 8-8, above. 42 U.S5.C. § 4905(c)(3)

specifies a six month waiting period that is waivable by EPA,
as demonstrated by EPA's actions making its two previous
deferrals of the truc)t noise standards effective either immedi-
ately (in the case of the three year deferral} or in thirty
days (in the case of the one year deferral), 46 FR 8467,
8503«04 (Jan. 27, 1981); 47 FR 7186 (Feb., 17, 1982), See
Attachments E and F.
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point, to weigh the case for analogous relief based on these

very same propositions would constitute an unjustifiable devia-
tion from bast precedent and weuld flout Congress' intent that

th= neise program be phased out in sn orderly rfashion.

In these circumstances, the Administrative Procedure
Act, the Noise Control Act, and general principles of adminis-
trative and constitutional law compel the agency to proceed to
consider theé petitions on ihe merits, First, even if the rele-
vant Congressional Appropriations Comnittees had exprassed a
clear intentien to terminate the neoise program =- which they
did not -= that expression of intention would net suffige to
override the requirements of the Noise Control Act.
"Expressions of Committees dealing with reguests for appropria-
tions cannot be equated with statements en%cted by Congress."
TVA v. Hill, 437 U.S. 183, 191 (1978). In particular, such
expressiops cénnot suffice to repeal, by implication, previ-

ously enacted substantive legislation. Id. at 189-93.

Second, EPA is without authority to deny the
patitions on the mistaken ground that Congress has, through the
approp;iations process, foreclosed considering them, Indeed,
the APA expressly provides that "[e)ach agency shall give an
interested person the right to petition for the issuance,

amendment, or repeal of a rule,"46/ If EPA were to deny the

46/ 5 U.s.C. § 553(e). The APA additionally provides
that "[p)rompt notice should be given of the denial in whole or

[Feotnote continued next page)




e b

e T e T

L o e R T T s SR

- 31 -

4
petitions based on an incorrect assessment of its legal auther-
ity, the denial would be subject to prompt review and reversal

by the Courts. See, e.g., NAACE v. FPC, 520 F.2d 432 (D.C.

Cir. 1975), aff'd, 425 U.5. 682 {19758) (Commission ordered to
raconsider a rulemaking petition that it had previously denied
on the mistaken ground that it lacked jurisdiction to promul=-

gate the rule requested).47/

Third, EPA is affirmatively required to cocnsider the
unexpected circumstances facing the petitioners (continued
industry~wide depression; unaligned exhaust emission standards;
and decreased need for a tighter noise emission standard).
"[T)he agency cannot sidestep a reexamination of particular
regulations when abnormal circumstances make that course imper-

ative." Geller v. FCC, 810 F.2d 973, 979 (D.C. Cir. 1979) .48/

[Feetnote continued f£rem preceding page)

in part of a . . . petitien . . . |and| shall be accompanied by
a brief statement of the grounds for the denial." 5 U.S.C. §
555(e).

41/ See alscg National Crganization for Reform of
Marijuana Laws v. Ingersel, 497 F.2d 654 (D.C. Cir, 1974) (sim~
ilar); Citizens to Preserve Overton Park, Inc. v. Volpe, 401
U.S, 402, 416 (1971) (a reviewing court must consider whether
the agency has "properly construed [its] authority.").

48/ See also S. Doc. No. 248, 79th Cong., 2d Sess,
201-202 (1946) {"the facts or considerations brought to the
attention of an agency by . . . a petition [for rulemaking]

might be such as to require the agency to act to prevent tha
rule from continuing or becoming vulnerable upon judicial
review.") (quoted in Geller v. FCC at 979 n. 47); WAIT Radio v.

[Footnote continued next page]
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‘
This consideration is particularly compelling in view of the
express directive in the Neise Control Act that EPA, in
establishiﬁq noise emission standards, "give appropriate con-
sideration to standards under other laws designed te safeguard
the health and welfare of persons, including standards under .
- . the Clean Air Act."48/ This directive explicitly obligates
the agency to considar the interrelationship between the 80
decibel standard and the anticipated NOx and diesel

particulate exhaust emission standards.

Fourth, EPMA has an affirmative obligation to recon~
cile its present unresponsiveness to the pending petitions with
its past receptiveness to similar proposals,50/ An agency that
changes its course by deviating from past precedents and prac=-
tices "'must supply a reasoned analysis indicating that- -prior
policies and standards are being deliberately changed, hot

casually ignored.'" National Association of Food Chains, Inc.

v. I€C, 535 F.2d 1308 (D.C. Cir. 1976). To do otherwise

e ————

invites reversal by the Courts.51/

[Feootnote continued from preceding page]

FCC, 418 F.2d 1153, 1157 (D.C. Cir. 1969), cert. denied, 409
U.S. 1027 (1972); EDE v. HEW, 428 F.2d 1083, 1088-90 (D.C. Cir,
1970). =

49/ 42 U.S.C., § 4905(c)(1).
50/ -

See pages 8-«9 and 25-27, above.
5

51/ ee also Atchison, Topeka & Sante Fe Railway v.

Wichita Board of Trade, 412 U.5, BOO, 808 (1973) (an agency has

[Footnote continued next page)
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The pending petitions call into gquestion whether the
nolse emission standards schaduled to become effective on
January 1, 1986, continue to meet the statusory criteria
imposed by the Noise Control Act of 1972, The petitioners are

gking the Administrator to evaluate the unexpected circum-
stances facing them, such as centinued industry-wide depres=
sion, uncoordinated exhaust emission standards, and the
decreased need for a tighter truck ncise emission standards.
We respectfully subwmit that initiating the rule-making proceed-
ing requested by petitioners not only meets the specific needs
of the industry but also provides both the petitioners and EPA
with an opportunity to consider the important public policy
issues left unresolved by the Administration's decision to

phase out the Federal noise control program.

{Footnote continued from preceding page]

a "duty to explain its departure from prior norms") (plurality
cpinion}); Office of Communication of the United Church of
Christ v. FCC, 560 F.2d 529, 532 (2nd Cir. 1977) ("changes in
policy must be rationally and explicitly justified"); Grevheund
Corp, wv. ICC, 551 F.2d 414, 416 (D.C. Cir. 1977) (per curiam)
("This court emphatically reqguires that administrative agencies
aﬁherﬁ to their own precedents or explain any deviations from
them.").
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Counsel for the Moteor Vehicle
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Attachment

ATTACHMENTS

Petition filed by International Harvester
Company on September 26, 1983,

Petition filed by General Motors Corporation
on September 30, 1983,

Petition filed by Ford Motor Company on
Dacember 15, 1%283.

Petition filed by the American Trucking
Association, Inc., on January 9, 1984,

Federal Register notice of January 27, 1981,
deferring the effective date of the BO deci-
bel standard frem January 1, 1982, to
January 1, 1933.

Federal Register notice of February 17,
12882, deferring the effective date of the 80
decibel standard from January 1, 1983, to
January 1, 1986,

Excerpts from the FY 1982, FY 1983, and FY
1984 Department of Housing and Urban Devel-
opmant - Independent Agencies Appropriations
Acts. :

Excarpts from Princinles of Federal
&ppropriations Law, published by the United
States General Accounting Office ("GaAO").

In the Matter of LTV Aercspace Corporation,
55 Comp. Gen. 321 [1975).

17 Comp. Gen. 147 (1937).

Matter of Customs Service Payment of
Overtime Pay in Excess of Limit in
Appropriations Act, 60 Comp. Gen. 440 (May
6, 1981).

Matter of Obligation of Appromriation for
Printing == Commission of Fine Arts, Deci~
sion B-197289, -=- Decisions of the Comptrol=-
ler General 386, 388-89 (Apr. 14, 1980).

Excerpts from the FY 1984 House Appropria-
tions Subcommittee Report,
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Attachment

Attachment

Attachment

Attachment

Attachment

Attachment

Attachment

Attachment

Attachment

ttachment

Excerpts from the FY 1982 House Appropri=
ations Subcommittee Hearings on the HUD-
Independent Agencies Appropriations (Part 5)
(Environmental Protection Agency).

Excerpts from the FY 1982 Senate Apprepria-
tions Committee Hearings on the
HUD-Independant Agenciles Appropriations
(Part 1).

Excerpts from the FY 1983 House Appropria-
tions Subcommittee Hearings (Part 3).

Excerpts from the FY 1984 House Appropria-
tions Subcommittee Hearings (Part 4).

Excerpts from the FY 1983 Senate Appropria-
tions Committee Hearings {(Part 1l).

Excerpts from the FY 1983 Senate Appropria-
tions Comnittee Report,

Federal Register notice of December 28,
1982, revoking product verification testing,
reporting, and recordkeeping requirements
for certain preducts.

Federal Registar notice of June 13, 1983,
announcing technical amendments to the
December 28, 1982, regulations,

Federal Register notice of July 15, 1983,
rescinding noise emissions regulations for
garbage trucks,

Federal Register notice of October 17, 1983,
announcing an action withdrawing certain
products from EPA's list of major noise
sources.

Matter of Customs Service Payment of
Overtime Pay in Excess of Limit in
Appropriatien Act, 35 Comp. Gen, 356
(Dec. 12, 1955).
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Public Service Commissions §5;
States, Tarpitorics and Posses-
sions § 36 — supremacy clauso —
rural power cooperative

la-le. A state Public Service Commis-
sion's assertion of jurisdiction over the
wholesale rates charged by a rural
power ccoperative to its member retail
distributors does not olfend the suprem-
acy cluuse of the United States Constitu-
tion {(Art VI, el 2. {(White, J. and Burger,

Ch. J., dissented from this holding.)

Commerce § 203; Public Service Com-
misslons §5 — commerce clause
~ rural power coaperative

2a-2¢. A state Publie Service Commis-
sien’s assertion of jurisdiction over the
wholesale rates . charged by a rural
power cuoperative to its member retail
distribulors does not offend the com.
merce clause of the United States Con-

stitution {Art I, § 8, cl B

Appeal nnd Error § 1085 — review —
cammerce clause — pre-emption

Ja, 8b, The question whether the com-

merce clause (Art I, § 8, ¢l 3) precludes

state regulation of wholesale electrie

rates, roised in an appellent's jurisdic-

tionnl statement, has a barely close
encbyh reiationship to the question of
whether the supremacy clause (Art VI,
¢l 2) operates to preempt such state
regqulation as to render the preemption
question a “subsidinry question falrly
included” within the commerce clause,
under Supreme Court Rule 15.1(a), and
place the preemption argument properly
before the Supreme Court.
[See annotation p 520, infra}
States, Territorics, and Possessions
§19 — preemption — no federal
regulation
4. A_federal decision to forego repula-
tion In a given area moy rmply an au-
thoritative _Tederal determipation _that
the area i3 best Teft unreyulated, and in

that event would have 2s much os pre-
emptive force as o decision to regulate,

Public Service Commissions §5 —
Federal Power Act ~— rural
power cooperative

&, There is no bar to n state Public

Service Commission's assertion of uriy

diction over the wholesale rates chu’ed

by b rural power cooperative to its mem-
ber retail distributors either in the Fod.

Utilities §§ 231, 240, 244
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U.S. SUPREME COURT REPORTS

the pre-emption of state regulation
by federal law are well known. See
Fidelity Federal Savings & Loan
Assn. v De la Cuesta, 458 US 141, 73
L Ed 24 664, 102 § Ct 3014 (I1982);
Jones v Rath Packing Co., 430 US
519, 525-526, 51 L Ed 2d 604, 97 5
Ct 1305 {1977}, In this case, wo are
concerned with the possible pre-emp-
tive effects of two federal statutes
and administrative acts taken pursu-
ant to them: the Federal Power Act
and the Rural Electrification Act,

A

(4, 51 As we discuss supra, at 381-
382, 78 L Ed 2d, at 8, 9, the FPC
determined in 1967 that it did not
have jurisdiction under the Federal
Power Act aver the wholesale rates
charged by rural power coopern-
tives,? That does not dispose of the
possibility that

[461 US 384)
the Federal Power Act
preempts state regulation, hewever,
because a federal decision to forego

reculation in a given area may im-
ply an authoritative federal determi-

76 L. Ed 2d

nation that the area is beost loft
unregulated, and in that event

would have as_much pre-empnve
force as a decision to repulate, Sec
NTLER v Nuash-Fineh Co, 404 US
138, 144. 30 L Ed 24 328, 93 S Ct
373 (1971); of Fidelity Fedoral Sav-
ings & Loan Assn. v De la Cuesta,
supra, at 155, 73 L Ed 2d 664, 1025
Ct 3014. In this eage, however, noth-
ing in the language, history, or pol-
icy of the Federal Power Act sug-
gests such a conclusion. Congress's
purpose in 1935 was to fill a regula-
tory gap, not to perpetuate one.t
Moreover, the FPC’s refusal in 1967
to assert jurisdiction over rural
power cooperatives does not suggest
anything to the contrary, In that
decision, the FPC simply held that,
purely as a jurisdictional matter, the
relevant statutes gave the REA ex-
clusive authority among federal
agencies to regulate rural power co-
operatives, Dairyland Power Cooper-
ative, 37 FPC, at 26, 67 PUR3d, at
352-354, It did not determine that,
us a matter of policy, rural power
cooperatives that are engaged in
sales for resale should be left

87, 94, n 5, 74 L Ed 2d 250, 103 8 Ct 416
(1982); United States v Arnold, Schwinn &
Co,, 388 U5 365, 371, n 4, 18 L Ed 2d 1249, 87
S Ct 1856 {1967), See alto Vaneo v Terrazas,
444 US 252, 258, n 5, 62 L Ed M 461, 100 S
Ct 540 (1980},

A miore serious, because jurisdictianal, prab-
lery was raised by AECC's counsel's statement
at oral arpument that, although the preemp-
tion Issue wna roised before the Arkansas
PSC, it may not have been raised before the
Arkunsas Supreme Court. Tr of Oral Arg 8
As it turns out, however, the preemption
ergument was raised, if hnllheartedly, both
in AECC's patition for review In the Pulaskl
County Cireuit Court, Record 104, and in its
brief in the Arkansas Supreme Court, Rrief
for Appellee In Mo, 50-313, pp 16-17,

7. Neither parly here has challenged the
correctness of that determinution, and wo
uxpress na opinion on the subject. Were the
FPC ur the courts ever definitively to overrule

10

Dairyland and decide that the FPC did have
Jurisdiction, wa would obvinusly be faced with
n very different pre-emption questien,

¥, As the dissent supgests, Congress in 1935
almost certainly thought that state regulation
of the wholesnle netivities of rurul power
capperatives operating In interstato cammerce
would be borred undey this Court's Attleboro
doctrine, Cf. infra, at 389.390, 76 L Ed 24, ot
14, To the extent that Congress sought to
freepe ita perception of Attlebore into law,
however, it did so enly as a means to accom-
plishing the end of workable federal reguin-
tion, pot as an end in itsell, If we start from
the premisc that Congress did net intend to
subject rurnl power cooperatives to the fed-
ernl regulatory scherme it wos creating in the
1935 legislation, ses n 7, supra, then it would
not have served Congress’ purposes to pre-
empt state regulation over such couperatives,
Significantly, the dissent does not put forward
any irpument to the contrary.
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Public Service Commissions §5;
States, Territories und  Posses
siony § 36 — supremucy clauso —
rural power cooperatlve

la=1c. A state Public Service Commis
sion's sssertion of jurisdiction over the
wholesala rates charged by a rursl
power cooperative to ity member rotail
distributors does nat offend the suprem-
acy clouse of the United States Caonstitu-
tion (Art VI, ¢l 2). (White, J. and Burger,

Ch. dJ., dissented from this holding.)

Commerce § 203; Public Service Cotne
missions §§5 — commorce clause
— rural power conperative
2u-2¢, A state Public Service Commis-
sion's assertion of jurisdiction over the
wholesala rates charged by a rural
puwer cooperative to its member retail
distributors does not offend the com-
merce clause of the United States Con-
stitution (Art I, §8, ¢l ),

Appeal and Error § 1085 — review —
commerce clause — pre-emption

3a, Sb. The question whether the com-

merce clauso (Art I, §8, cl 3) precludes

state regulation of wholesale electrie

rates, raived in an appellant's jurisdic.

U.S, BUPREME COURT REPORTS

76 L Ed 2d

HEADNOTES
Clussified to U8, Supreme Court Digest, Lawyers' Edition

tional statement, has n harely closo
enough relationship to ithe question of
whether the supremacy clause (Art VI,
¢l 2) aperates to preempt such state
regulation as to render Lhe preemption
question a "subsidiary question [fairly
included" within tha commerce clause,
under Supreme Court Rule 15.1(a), ond
place the preemption argument properly
before the Supreme Court,
{See annotation p 820, infra]

States, Territories, and Possessions
§19 — preemption — no federal
regulation

4. A federal decision to forego regula-
tion in a given area may imply an gu-
thoritative federal determination that
the area is best left unregulated, and in
that event would have as much as pre-
emptive force as a decision to regulate.

Public Servico Commlissions §5 —
Federal Power Act ~~ rural
power cooperative

8. There is no bar to a state Public

Service Commission’s assertion of juris

diction over the wholesale rates charged

by b rural power cooperative to its mem-
ber retail distributors either in the Fod-

Utilities §§ 231, 240, 244

Public Utilities; States

Public Utilities; States

b
!
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U5, SUPREME COURT REPORTS

the pre-emption of state regulation
by federal law are well known. See
Fidelity Pederal Savings & Loan
Assn, v De la Cuesta, 455 US 141, 73
I, 2d 2 664, 102 S Ct 3014 (1532);
Jones v Rath Packing Co., 480 US
519, §25-526, 51 L Ed 2d 604, 97 S
Ct 1305 {1977). In this case, we are
concerned with the possible pre-emp-
tive eflects of two federal statutes
and administrative acts taken pursu-
ant to them: the Federal Power Act
and the Rural Electrification Act.

A

{3, 5] As we discuss supra, at 381-
382, 76 L Ed 2d, at 8, 9, the FPC
determined in 1967 that it did not
have jurisdiction under the Federal
Power Act over the wholesale rotes
charged by rural power coopera-
tives.” That does not dispose of the
possibility that

(461 US 384]
the Federal Power Act
preempts state regulation, however,
becnuse a federal decision to [orego
regulation in a given area may im-
ply an puthoritative federnl determi-

76 L Ed 2d

nation that the aren is best left
unregulated, and in that event
would have as much pre-emptive
force as o decision to regulate, See
NLRB v Nash-Finch Co, 404 US
138, 144, 30 [, Ed 2d 328, 92 8 Ct
373 (1971); eof Fidelity Federal Sav-
ings & Loun Assn. v De lo Cuesta,
supra, at 155, 73 L Ed 2d 664, 10256
Ct 3014. In this case, however, noth-
ing in the langunge, history, or pel-
icy of the Federal Power Act sug-
gests such a conclusion, Congress's
purpose in 1935 was to fill a regula-
tory pap, not to perpetuate one?
Moreover, the FPC's refusal in 1967
to assert jurisdiction over rural
power cooperatives does not suggest
anything to the contrary. In that
decision, the FPC simply held that,
purely o3 a jurisdictional matter, the
relevant statutes gave the REA ex-
clusive authority among federal
agencies to repulate rural power co-
operatives. Dairyland Power Cooper-
ative, 37 FPC, at 26, 67 PURJ3d, at
352-354, It did not determine that,
as a matter of policy, rural power
cooperatives that are engaged in
sales for resale should be left

A7,94, n 9, 74 L Ed 24 250, 103 5 Ct 416
(1982); United States v Arncld, Schwinn &
Co,, 383 US 365, 371, n 4, 18 L Ed 2d 1249, 87
S Ct 1846 (1967). Sea also Vance v Terrazay,
444 US 252, 258, n 5, 62 L Bd 2d 461, 100 §
Ct 540 (1980}

A more serious, because jurlsdictional, prob.
tem was ralsed by AECC's counsel's stutement
at oral argument that, although the pre-emp-
ticn Jesue was raised before the Arkansas
PSC, it may not have been raised before the
Arkansas Supreme Court, Tr of Ornl Arg B,
As it turns out, however, the pre-emption
argument was raised, if halfheartedly, both
in AECC's petition for review in the Pulaski
County Cireuit Court, Hecnrd 104, ond in i
brief in the Arkansas Supreme Court, Brief
for Appellee in No. 80-313, pp 16-17,

7. Neither party here hos challenged the
correctness of that determinution, ond wo
express no opinion on the subject. Were Lhe
FPC or the courts over definitively to overrule

10

Dairyland and decide that the FPC did have
Jurisdiction, wo waould obviously be fuced with
a very different pre-emption question,

8, Aa the dlssent supgests, Congress in 1935
almost certainly thought that state regulation
of the whalesale activities of rurul power
cooperatives operating In interstnte commerce
would be barred upder this Court’s Attltbora
doctrine. Cf. infra, at 389-350, 76 L. EdQ 2d, at
I4. To the extent thot Congress sought to
freeze its perception of Attleboro into law,
howaever, it did so anly s a menns to accom-
plishing the end of workahlo federal regula.
tion, not as an end in itself, If we start from
the premise that Congress did not intend to
subject rural power cooperatives to the fed-
ernl regulatery scheme it was creating In the
1935 legislation, sea n 7, supra, then it would
not hove served Congress' purposes to pre-
empt state regulution over such cooperatives,
Significantly, tho dissent does not put farward
any argument ta the contrary.
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8 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
. m“f WASHINGTON, D.C. 20460
A 23 1983 cennr e
MEMORANDUM

SUBJECT: Noise Authorities
WY ey
FROM: A. James Barnes jLiw%! T 2 /
Acting Geneii}/Counsel . g
y
TGC: Charles L. Elkins
Acting Assistant Administrator
for Alr, Nnise and Radlation

Your memorandum of August 2, 1983, asks for our views on
EPA's current obligations upnder the Noise Control Act of
1972, 42 U.S.C. §4901 et seq. ('the Act").

ISSUE PRESENTED

Whether EPA has continuing legal authority to implement
the Act. '

ANSWER

No. Until Congress appropriates funds to carry out

duties under the Act, EPA may not lawfully expend funds for
that purpose.

DISCUSSION

Although the Nolse Control Act technically remains on
the books, the authorization for the Act lapsed several
years ago, and Congress has neither reauthorized the Act nor
otherwise appropriated funds to implement it. Accordingly,
EPA 1s precluded from expending funds for that purpose:

Appropriations shall be applied only to
the objects for which the appropriations

were made except as otherwise provided
by law,
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w 8 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
+qmm¢o‘f WASHINGTON, D.C. 20460
AG 23 1983
MEMORANDUM
SUBJECT: Noise Authorities , F/

. --4/ .,/c.__, JNEL
FROM: A. James Barnes </t¢4? &"//J' / )
Acting General ACounsel -
TO: Charles L. LElkins
Acting Assistant Administrator
for Air, Noise and Radiation

Your memorandum of August 2, 1983, asks for our views on
EPA's current obligations under the Noise Contrnl Act of
1972, 42 U.5.C. §4901 et seq. ("the Act").

ISSUE PRESENTED

Whether EPA has continuing legal authority to implement
the Act. -

ANSWER

No. Until Congress appropriates funds to carry out
duties under the Act, EPA may not lawfully expend funds for
that purpose.

DISCUSSION

Although the Noise Contrel Act technically remains on
the books, the authorization for the Act lapsed several
years ago, and Congress has neither reauthorized the Act nor
otherwise appropriated funds to implement it. Accordingly,
EPA 18 precluded from expending funds for that purpose:

Appropriations shall be applied only to
the objects for whieh the appropriations
were made except as otherwise provided
by law,.
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31 U.5.C. §1301(a). 'The unambiguous meaning of this relatively

straightforward provision is simply that appropriated funds

are to applied solely to statutorily-enumerated purpmses. . . ."

United States ex rel. Joseph v. Cannon, 642 F.2d 1373, 1380

(D.C. Cir.}, cert. denled, 102 S.Ct. 1630 (1981) (construing

g%sgi%.?)§628, the similarly worded predeceasor to 31 U.S.C.
a)).

On May 16, 1983, a bill was introduced in the Senate to
authorize the appropriation of $10,000,000 for fliscal year
1984 to carry out the Act. 8. 1280 (98th Cong., lst Sess.).
However, that bill has not passed the Senate, and there is no
comparable bill pending in the House. Until such legislation ;
is enacted, or funds are otherwise appropriated to carry out
the Act, 2/ EPA is barred from implementing it.

cc: Howard Messner
Alvin Alm !
Morgan Kinghorn i
Joseph A, Cannon i
Louise Giersch

1/ The situation is not unlike these we have faced in recent
years when, absent appropriated funds or a continuing

resolution allowing expenditures, federal agencies have been

instructed to direct their efforts to winding down programs.

2/ The normal process takes place in two stages: first,
Congress authorizes appropriations and then, as part of

the budget process, it actually appropriates funds. In fact,

the Comptroller General has ruled that Congress can dispense

with the first step, and may appropriate funds based solely

on the existence of a statute imposing substantive functions

upon an agency. B-111810, March 8, 1974. However, that

short cut is not only unusual, but is technically a violatioen

of the rules of the House of Representatives. See Rule XXI(2).
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% W7 ! UNITED STATES ENVIRONMENTAL FROTEZSTION AGENCY
s ¥ WASHINGTEN, 0.C, 20480
0EC 10 198
aenamAL counan.
MEMORANDUM

SUBJECT: Preopesad Curtailment of Noise Progran

FROM: Rcbast 4. rerzy COPY i uanea &y
Ganaral Counsel '

TO: Rathleen M. Bennat:
Agsaistant Administrator for
Alz, Noigse and Radiation

Az you knew, the Administracion's budgets calls fcx
elimination of EPA'a noise control program by the end of
ths curzant fiscal year. Accordingly, the Qfiice of Noise
Abatement and Conerol (ONAC) has askad us to review its plans
to phase out vazicus regqulatory activities undar cthe Noise
Central Act. Attached is a detailed mamerandum, grepared by
w stafs, evaluating the legal risks iavolved in those 2lans,
;xplarinq altaznative appraacies, and discussing procsdural
izsuas,

Essentially, we have concluded thac GQNAC's slans iavolve
serious risks. THe azasuts reguizes, with few axceptions,
shat EPA promulgate regulations for products it has ideantilied
as majer scurces of noise, There are a number of products
which have heen idantified but for which .regulacions have net
bean promulgated., The neise office's plans call fox "da-

identifying® shese producta, based primazily on two proposizions:

(1) chat seate and local governments have now ashown that chaey
aze capable of ragulasing theae preducts; and (2) that fadaral
raqulasien is not necassary for shese producis hHecause the
affacsnd manufacsurars 4o not need protaction Srom stata and
local standards in the form of faderal preempeicn.

WHe concluda thas thers ars sericua riaks te shis approach,
in pars becausé it reliss on factors that the Act does not
explieizly parmit she Adminisecrator to consider in decarmining
what comstitutss a *majos” souzss of noise, and in pazrs because
the propesitions mentioned above may e difficult to documant.
Moreaover, the approach would cenflics wish EFA's past incsrpre-
zatien of the stastuta,.
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However, the gtagus Suo inveolves risks that are squally
sarious, The stacute contains deadlinea for propesal and
promulgation @f ragulacicons after a product has heen identified
as a major scurse of ngisa. The Agency ls curxancly vulnerakla
for having failed to nmeet those daadlines,

The memezandum alsg discussas a variation of the “de=-
ideantificacion® approach which wa believe invelves somewhas
laess legal risk. The variation would involve characterizing
the removal of preducss from the list of major noise scurces
a3 semporary, reflacting current budgesary csnatraints, the
pricrities of tsha Adminiatration, and natienal econonmic
Ssncerng. Thiz apprmcach would seek to rely more heavily cnm
tha Administrasoz's digsczeticn to set priozities under the
Act, would hold qut she passibility that preduces <auld be
sezurned to the list of major noise scurssa at an appropriate
time, and would net involve 2 determinaticn that a product is
net a "maior® scurse of noise. For reasons discussed in the
memorandum, wa belisve chis approach is preferable fzom a
legal perapactive,

We weuld be happy to discuss these matters wisth you further,
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vhatier £2 ldantify a producs as a Rajor souzse of ncise

" invelves an elament of disczetion, 2/ ence a praduct has

been idensifiad tha Administrator i3 required ¢s issue prao-
pesed and final ragulaticnas, unlesa standazds aze "not feasisle®
for that producs. Section &(a)(l), (3).

. Mozmovaer, the Ac: f¢ts gpecific daadlines for proposal
and prnmulgat en of regulaticas oncs a product has been
identifiad under Sectien 5(b). : Iz gunaral, regulaticna aust
be proposed within 13 months of identificaticon, Segtien
6(a}(2)(B), and auat bea p:amulga:ed withia 6 ncntas of
propesal, Seczian 5(!)(3Jtd£$g.. R T

The ata:utcry deadlines have paaaed ::: all thu preducss
- 4n queation. 3/ Accopdiangly, the Administzator is vulnarable
o "citizen asuit® acticns under Seczicn 12(a){2)(A) of the
Acs for ﬂailu:a ta nnet the atatu:a:y dandlinea. i/

CHAC's plan to pnaao au: naiae :egula:a:y aczivitias
should be raviawed againat tais background., Although gubstan=-
tial legal riska are i{nveolved in i{mplementaticn of the plan,
thosa risks must be balancsd against the Adninist:a:nr 8
prasent vulne:nbility ta ci:i-ena' sui:a.'gf .

' .t "a e
. L '_. ...,.. o
. - -

2/ Sesticn 5(b) pravidns. in pnlnvant pass, thas:

The Admindistrasor shall, after consulsation wish

appropriats Pedsrzal aguncies, gompils and publish 2

zeport or seXias of reposta . . o identifyiig

products (or classes or products) which in his

audcnan- age mzaqor sau:cea ef ncise. [.apnds.s :
QQ. - 1, .

3/  The ragulaticns for ga::age trucks have al:nndy been
promulgated, s0 the atatutory obligatsicn to prcmulgata
hag already bean satisfied for this product. Hewevar, EPA
suspended enforcanent of those ragulatisns in Pebruary of
this yeas, and Raz not actiad t5 agend the regulaticons or
otiaiwise cuta the pioblems identified in the auspenaien
notics, Scua action is neceasazy, Morzoves, ONAC wiszhaez &2
withsdraw the rmgulaticns alssgethers, vhlch would violate ths
statutesy obligation unless gazbage trucka arz “da=identilied,*
or some an:-:'actinn s :aknn, as dincu:aaﬂ balav..

care’ "'v. tenm o Y eapm v ey, o

4/ An? po:ncm nay b:ing a '=i£iznn luit.' includinq
aanufactursr desizing to see faderal regulasiona in
placa Sor :ae‘p==t===$=n provided hy pznemptian.

5/ Of cgurse, the zafsst course legally would be %o follow

shrough with rpqulasisng for all produsts Ldentified as
nader scursas of noise, Sincs this option appearzs to be
unavailable in light 9f budgesary congtrainta, i1: will nge
ke discussed fursiier in tiia zemerandud,

et L LR ST
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' Discusaicn

Aa disgussed above, ZPA's obligatisns £3 premulgass
noise regulationa ander Section § all flow £zom identisfi-
¢ation of products as majer sourcss of noise under Sectien
3. Accordingly, ONAC's propesal focuses an ways to undo
that identificasion., The principal opticn presentad ia to
*de=idantilfy® the producta as major sources of noise. 6/

£ sucsesaful, *de=identification® would eliminate EPA's
lagal cbligaticns &5 regulats all Products in queation.

“De=i{dentification” alone would erid EPA's legal
ebligations to regulate shocas acurses for whlch sulemaking
has not procaedsd paat the identificasion asage, Por
sugulatisns that have alrmady bean propesed, the Agency would
have to taka the addisicnal stap of withdrawing the proposals.
Pinally, for the garbags truck ragulation, *de-identificiticn”
vould have £2 be acsompanied by rulsmaking i wishdraw she:
exiating regulasisna. . . ‘

In pringiple, tiare: i3 nc mador distinecsien in the
legal risks which result ATmm the stage of sulemaking
acgsivity for a given producs. That i3, 12 *de-identifizasicon®
i3 succsasful, prapesed and f£inal regulatisna csuld be withe
dzawn with no zera zisk than that rasulting from the "de-
identificaticon® itaels, As a practical nat:ter, however, one
diatinetion would ke the exzant and girength of the secord
alzsady developed in auppers of particular regulations.

Por products that Rave progreased through the ruilemaxing
Procaaa, EFPA's pagt proncuncesenss in faver of ragqulacicon
may ba stzsnger, and the recoxd in supper:t of ragulasion may
be nmorm extansive. Hhere the facsual rocord Iin suppert of
magulatisn i3 strong, 12 nDay ba pors difificuls to juasify
*de=identificaticon. ™ .

The principal question posed by ONAC's propesal ia
whathay thera {8 an adequate lagal or faczual basis for
*de=idensificasion® of particular products., In summary, &he
cpticn that has been suggested 13 to r=ly on tke growth of
state and lacal neise progzams, {8 eonjuncsion with the
statutery purpese of allowing atate and lacal rmgulation

- . : a
. . wan 2 -
e . -, St .

' §/ e lagal risks invelved in ®da-identification® are

discussaed delaow. In earlies discussiong it waa suggeatod
that ZPA aight announce ita intant ast Lo proceed with regula-
ticns withous removing tis praducts involved from the lige
of majer scurces of fnoise. We ballave thas this cousse
weuld be ioprudent. As discuased earlisr, ths legal obligatien
£s premulgats regulaticens for a produgs flows from identifica-
tion of ths produst as a4 aajer sourss of noize, and only by
withdrawing tie idantificasion can that cobligacicn be ramoved,
Tmua, ‘an anncuncamaent than E2A did not intend to procmed
with regulation could invite litigation witihout firses ass=ic~
ulaeing a legal basis for the degigicn.
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vhere naticnal uni‘a-zi ty of trmaiment is unnacazaa:y, £2
canalude that fmdaral regula:-an is unnecssgary aor inappro-
priats for these producss. Por thsse rezscns, 223 would
gonclude that the p:uduc.s should not be identifiad as ®majer*
noise agurses for pu:pnlna of faderal rmqulaticn.

Thia approach would represent a aignificant deparsure
fzom EPA's 3 intarpretation of Section 5. Past identifications
cf products as major gourcss of soise have ralied exclusively
en tha health and welfarz effacta of necise expoagurm fzoa varicus
pmu:‘.’- Sﬂa, Qnslf 40 Fad, Rﬂgn 23.ln5 (Hﬂy 23, 197%8). .
Sings thera i3 apparently no evidenca to suggest that the
producss in quasticon ne langer have the same effscts on the
public health and welfazwm, 7/ -the critsria that vers originally
uded to idencify thexm aaz najer scurcas of noige probably
cannot support *da=idensificazion.® Accordingly, the approach
:uqqe:tag by ONAC would :uquire a new 1n=n:pre=a:ion of .
Secs ian P, .

A&thauqh an agancy crﬂinn:ily haa '3cme disc-ztinn to
change its intarpretatison of a statute, thers pust be an
adequate rasicnale for the change., In this cage, the argument
ehat is inhermat iz CRAC's proposal is shat factors othar than
health and welfazxn effsciz arz rulevant to tie axsrsise of
ehe Adminiasrator's judgment in identis Lying preducta as
*zajor® sourcas of noise. Thua, BEFA might argue that changed
cisgumasances since the idantification of these producsy -
prizazily the =acant growth of state and lesal Prograns =-
and ethar facssra bearing on :ae appropriaseness of federal
requlation may be ¢cnaidarsad {n the exesmise of the Adninis-
trator's discIasion to Ldenti‘y prnduc..a. a/

Scms n:gumenta in ﬁavar ot tbis app:nn:h include the
fallawing: . .

e . The Administratsz has broad dinc-atian to datasaine
which products aze majer acurses of neise, and should
have tie same discration to detsrmine which aze not

sajor scurces of naina. _/

r/ %= the contzazy, IIA has dcvalaped adrinigtrative racorda
y fox thase pr:duc.a dacumnating :neir hqnl:a aad welfacs
ef 8QEBa . o e T e g .

E )
IR e ey S N -

L 13 B
Lat .-.l.

.78/ the variaticn of thia appzcaeh diacua:ed Below wauld

‘ .ghifs the emphasia glightly, fecusing more on the
Administzator's discrstion to set prioritiss in idantilying
producess %o be regulasted and leas c¢n latarpratasion of Secsion

9/ The Adminiatracor's diacrmticon is net unbounded, however.
= 18 the data gsuppor=ing identificatisn of a product as a
Qajer sourse of noise are strong enougd, €Ae Adzinissrasor |

(Poctnote continued)
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® The Administrator’s disczaticn should he read in
light of the purposes of the statuss. Seczion
2{a)(3) declazes that stace and lecal gavernmnanss
have primary raspenaibility for noise contrnl whezs
*national uniformity of trmatzent® is not rmquismd. 10/
The pracise Zeaning of this statsment is unclear. 1l
Undez one posaible interpratation of i, however, an

- argument can be made thar "naticnal uniforaity of

L t:nntann:' is noc raqui:ad far the p:aduc:a in quasatien

Ll
- Wt " ...e' B
r ol

Fostnozs 3/ cant.nund ";ﬂ“;f

night be raqu-:ad so idansify thas producs. Thus, thae Adniﬁiz-
trator has haen compellsd to lias lead as a pollutant for
which a natisnal ambient zir qualisy astandard was necassary,
givgn data showing the health and welfaze affsciz of lead,

YRDC v. Tzaia, 411 P, Supp. 864 (s.n. H.Z. 197§), afiiz=ed

835 7.247320 (2d iz, 19761, oesese—

10/ Section 2(&)(3] pravides.

shat, whils prinmary masponsibility for contrsl of
noise reats wibthk Sktats and lacal govermnents,
Pedaral acticn is esaaential to deal with major
neise acurcas in commerzs csnarol of which reaguizs

nasicnal unifarmity of trsatoent.

i1/ The Ac- and its legialat 7e histazy suggass rather
strongly that the need for *national uni-n:z;.? of
trmatoent® refers to the need for fedaral preecmption of stale
and local rzgulacions affecting the manufaciuze ¢4 a given
preducs, ratiMer than factors rmlating o the noise characstar-
istics of the product. Thers is viztually ne indication,
howaver, of what cirmumsatancas Congrmss 2ay have thought to
wazrant federal pracuptico. At one axtsrsme, it oauld be
arguad shat fedaral prueamption i3 neceasary far every prndu=~
that poses a "majer” noise problan, because without preempticn
the manufacsuress of such producta aight be forsad to produce
differant vessicns of their producss for aevery jurisdicezion
that chose to ragulase tShem. This intarpretation seszs cverly
brmad, 1£‘=n§{ bscause it would allesw BEPA to prunmpt state and
lecal ragulation of the manufacturse of all producty that arm
*'Zador® scurcas of neais and arn produced for a naticnal
Aazkat; this would leave atata and lacal gavesnmentsa (whe aze
declarnd to have *pripary reaponasibility”® for ncise centzol)
fzr2e to rogulata cenly tie ase of such preductsa. This
incarsretation would also seem & pracluda any argjument that
faderal preemption i3 unnecesaary for :.he preducza in quastioen

hezn.,

{2ocrnote consinued)
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Because they do not routinely ¢-eas stata beundarias
in use. 12/ 7rom that ccn:luaicn iz could be argued
that Cangrass did not eonsider fadaral acsicn to be
feczasary far auch products, and that the Administrater
22y esnaider thias factor in identilfying products or
majar scugeces of noisa. This argumens, hawevar, ia
. iahn:enely veak CAea na:a 11 aunra).
Rt LPU LA SR 1 emd
S 80==ian 2(e) zaquirna. inzer alia. :aa: EPA ravias
" and, as appropriate, “"raviie of supplement® ildentifi-
.. " caticns. This suggaests that Congreas intanded to
allew EPA to do scmpetiing other than 'aupplemnnt'-
2 ideneificacions; i.e., it eould anly dissraticn to
‘ghange ea:ﬁie: dnc.a;anz. 13/

d Subaequant anendmaata tc tha Ac“ ( in 1978) inisiaced
an axsenaige effor: to support state and lasal neise
cant':l p:nqra:a raeae anandaents and their legislative

e owm R

—— - . .. P -

footaeta 11/ cantinued ";nt? -#:wx-fpn-

" Ansther peasible intarprnta: on ia that faderal preemptian
iz necassary whers products routinely eroas state boundacies
in use, because cenflicsing state raqulaticns might otherwise
- roqguire physical alteracion of the producss each tizme shey
érosaad & atate line. As diascussad below, howaver, Cangreas
rather clearly envisioned faderal regqulation of acme produc=ss
that would not meet shis tags. In addisien, thisz inserpratation
focuses on potantial burdens on use, rather than manufacturm,
of a given product, and Congrass explicitly praserved the
sighta of state and lecal jusisdiczicns to regulats use in
neat cases, Secsisn 6(e)(2). . .

5till anothar intarprotatica would fogus on the gxXpense
er dit‘iculty of producing different versiona of a producs
for differznt juzisdictsiena. Altiough this incerprescasion
baa a cmrstain legic and may well Re tha »est intazpracation
t2at ia pesaible, it is by no aeans clear znat it is wkaz
Congreaa iatanded. For presant purpesaes, it could alse

s invalvc EFA in scue di icul- £a=‘ual judgmen:a."

T"-13/ “an a:gumnht againgt thia poaitian ia that Seet an'

12/ As is dincuaaed belav. :nis Atqumnnt-nay be !laved ui:h
.: :n:pcct‘tq buans.ﬂﬁaz. ,--?. R R

i R ‘r"""f_ia- :_;' . _.I!".‘ s 4 L
= E(e) applies to neise critzria decumenzs, as well
as idantificatigna. The "revise”® language oould be rmad as

applying enly to crizaria docuzments.
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history suggest an intent %o deamphasize faderal
regulatsry efforss ta scma degree in favor of szass
4nd local contssls. 14/ '

TRase points lsad us to conclude that EPA could maka a
placsible argument in faver af *de=identifying® produc=s
.en gmoundas other than thair health and welfarm aeffacts z sa.
Howevers, we cannot be surs that the Agency's peaition would
pravail, i£ challenged, 13/ Thara ia no clear indicatisn ina
She language or legislative history cof Sectiom 5 thas congreas
intanded EPA to selsct "zador® noise scurces bagsed cn such
factora as the lixelibood that stata or lecal govarmmenta
will raqulatz them, ox the naed for national uniformity of
traataent. : S ' '

..
1)

\\

4/ 7The Senata committse explained thism shifi:

The committee la concarmed that the Bavircnamenzal
Protaciicn Agency aay have miadirected {23 effozma

by pushing enly for Pederal standarda and regulations.
It i3 now tSime to shift the ezphasia to 2 maze
balanced apprmach, in whish Stata and local gevern=-
oents take an aggrzasive role.

S. Rep. Ho. 95-875, 95&h Cong., 2d Seas. 1 (1978). Thim and
sizmilar atataments in the 1978 lagislative histery arm helpful.
For sevaral rsascna, however, their ultizate significance is
scmewhat unclear, Pirse, undexr erdinary principles of atasutazy
intarpracacion, this subgequent legislative history w:uld ’
not be conaidarzed degarminative of cangressienal intans as

the tize Sewticon 5 wam enacted. Second, despisa the apparzant
shift in emphasis in 1878, Cengreas retained EFA's atatucory
obligationa to ragulata majer sourcas of nocize wizheut change,
and is teek na acticn %9 azend the criteria for idensificasien
of such- gourmas., Thus, it eould even e argued that the

1978 apendnen:ts ratifiad EPA's criginal interprmtatizn of
Sectiecn 5. On the gther hand, (£ could be argued that Congrasa
viewed the existing language of Seczion S aa e=nferTing
sufficiant discrucion for EFA to rafrain frxom identifying
producss morw apprspriately ragulated by gtasa and lecal
governoenta; if 80, no amenduent of Secticn § weould have baen
necaszary in 1978. On balansa, we cosnclude that the 1378
amendnanta and their legislasive history pruvide gecmae support
for the argument that tha Administrator may conaglder the
likelihcod or appropriatanasa of stata and local ragulatien
and sinilar factora in deciding which producss are appropriats
candidataa for faderal rmgulasion; i.a., in exersising her
discrucion in the identificasion of zmajor scurses of noisa.

15/ As indicated above, manufaciurers sesking preemption aof

T scats and lseal remgulatien could sue to compel sremulgaticn
of fedaral regulaticns under Sectien l2. Thus, EPA night

face challenges fzom indussry groups as well ag environmeneal

groups.



Indead, iz i{s cleas that Congres2s envisicned fzdasal
' requlation ef at least scme sources for which nazional
unifermicy of trasatzent would not appear necs2ssasy undar tha
intarpratacion menticned abave, 16/ and that it iantanded IRA
to prnampd, rather than rmly on, scate and local smgulaticn
in scme casea. Pinally, the suggested (nterprecacicn of
Secticn 5 csuld appear strained to a reviewing cours=. In
ordinary usage, tha vord *majos® would seem to sugges: the
quantisative nolse laopacs ¢f & product, oot vhether the .
product i3 an apprepriata candidats for federal ragulasion
bBased on other crifasia. PFor thesme rtascna, tha csurts xay
ke eapecially skeptical of any conclusicn that the produces
An question azm net zajer noisa sources, and may view suchk 2
dapazrsure fzeco EPA's original conclusions as reflessing a
dagirze o daragulatas rather than a rmascnad intarprasaticn
of the stasute. 17/ S :

... Modifiad Apmroach

A vaziatisn of the plan disgusged above zight invelve
somawhat lzzg riak. Ia general, it would geek $o raly on
the Administzasor’s disexeticn to set priopisiea for ragula-
tien of producss under Sectsions 5§ and 6. Under thia appreoach
the Adninigtracor would net Aind that thg products is gquessian
ara not Zajer neise scuress. Rather, the Administzasss
would indicats that prssent cirsumscancas, including roducad
funding for the ncise prmgram, naticnal econcomic conceamns,
and cursunt regulatory pricrities of tie Administrasicn,

18/ That intsrprataticon focusad con whether products routinely
esos3 atate boundaries in uaes. Sowever, Sectien §(a)(l)(C)
liaty four bresad catagories of sourses fof which faderzl
ragqulaticona are required (£ producta fallling in theaes catagorias
arn identsified as najor acurcsz of neolse: condtruetion equipment,
tranaporsation equipnens, any aCtaT ar engine, and alecsyigal
o2 alectrenic ecuipment. Unlike such sousses a3 railzsad
locomotivea and motor carviers dngaged i ilntarltasg sommersss
(addzassed in Sectiona 17 and 18 of che Act, rsspecsively),
many if net zoat products in these catagoriea would erdinazily
be geed in ralasively amall gecgraphic azmas once agld.

A brcader intarpratation of the need for naticnal
uniforzity of sInatzent would avzid this objecticn hut, aa
notad abovae, would tand o pracluda any azgument that such
trsatoent la unnecaasgary fsr tia sourcad in quaeaticn hem.
San ﬂﬂﬂ_ﬂ. llp 'uﬂmo-l-, e S f-'lﬁ,::.,..,: RO '.'.;;’-_"-'-_lm—_.—'. J':.,,. C

17/ It should be noted that citizena’ suits, 1f any, would
asat likaly be brought in faderal diaszigt csuzrss, and
that tha plaintiffa could seck disqovery and even cral
tastimony of Agency officiala. 3By these means, plaintills
2ould seek tS2 show that EPA's plans o "da=identify” products
sers basad on a desize to dermgulata, even though Cangreas

bad nat yet acisd £o amend ihe szasuta.
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‘dezcnatzase that 1% would be inaporapriate &2 procsed with
fedaral regulation of csrtain noise sources at this tize. 13/
Onder this raticnals, the Administsatasr would rezove uie
pradusss in questicn S the list of major neise souzcss

f5r tha tize being but laave open the possibilisy of zagula-~
tion ia tha fucurn.

'T8is agproach has saveral legal advantagaes. Rather than
basing “de-=identification® ¢n wbat may sesm t3 be a atrained
conatsugticon of the word *aajer,' thia approach coulld appear
to a raviewing court t2 be a pragmatic responas to the realities
of prasent bBudget cuta, vhila proserving the Adaminigtratoris
diaczation ta initsiate rulemaking at an appropriats tise,
Indasd, this approach weuld neot raquize a new intagspratasion
92 Saction §, sinca {t would not be necessaxy to find tiat
the scurtes arm not "major.® 19/ Mermover, since tle Adainia-
trater would be lsaving a number of praducts on tha list of
Dajor noise sgurems (l.2., those products for whish regulations.
vould remain undaz the GNAC plan), this approach could appear
to a Feviewing couzrs to be a discriminating ehcica azong
priogitiea. 20/ - o S ‘

Litigasisn might be lazs likxely undar this appreash.
Manufacturars concerned that "de-identificatien® could lesad
to the imposisicn of cenflicting ssace and local standazda
would be abla £0 ask EPA t£o zaturn a product to the liss of
majer noise zdcuzces Lf that occurrsd., This coprortunisy would
not ba so remadily available if EPA rzmoved a preducst Iram the
list based er a finding tha® it was nez a major souzme of
neise. Thus, an affacted manufacturer might be mors likely
to shallenge a final *de-{dentificaszien® than a tamporarxy
withdrawal of a product frsm the liss.

13/ As is diseussed belew, garbage t=ucks would require
separata tImatzent under this appreachk, sinee final
regulatisng alraady exist for thecase producsi.

18/ To avoid sigraling a new intarprztaticn of Section 5,
Foedazral Register noticea implemenzing thisz approach

ghould speak in torms of *withdrawing producss fzom tha list

of majer sourzas of acise,* racher than “de-ideatifying”®

them., | Co .- " . o :

20/ In explaining tihisz approach, E2PA could refer to the
-digezracion the Adainiatrator would Rave if she wess -

writing on a clean slata. Witk no products identiilled ag ° .

major sourcas of moise, the Administrator would probably

have discration t2 list enly a fow asoursas at 2 tine, basad

on program priowvitiaea and budgetary csnatrainta. Under the

approach discuased abave, tie Administrator weuld be exercising

gimilar digerution, to carve the liat back ts a level raflacsing

cur=ant realitias. .

sie e
- : il y
il ' +
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Onder this apprzach, EPA ¢ould alss nots that the growth
in stace and loeal noise control programs weuld mizigase tha
potantial envizonmenszal hamm of not procseding to regulate
these praducss., Indaed, £7A czuld note that it would be
apprepriate co evaluase the success of state and local rmoula-
ticns prior to ratuming products to the list of mader noise
sourcoas, :o decide whether thase programs had raduced noisa
exposures o tie point that thesa producs=s zay no longer be
najor noise soussea frem a healilh and welfarm perspective.
Pinally, the congrassicnal iatent for EFA to deemphasize
faderal ragulation, indicatad by ths 1972 amendments and
their legislative Bistory (discuzsad abeve), would auppors
this apprmach, aa well. LT e .o :

On balance, we concluda that tiais appreoach 1s scmewhat
acre defanaiblae than permanent "de=identification” baged on
findingzs that gthe products in question are not "zajer.”

_ . ' Special Czncarzns

Althcugh thia zesorandum has examined the producta in
queasian sallassively, special e¢snsideration sheuld e given
to two producsa: busazs, and garhbage t-uska.

$f tha products unders csnsideration, bhuaes fit least
legically into the clasa of producets ret ruquiring national
unifarmizsy of sraasment undarz the i{nserpractatieon mentioned
pravicusly. At lsast one porsion of the elasa of busaes,
inger-city buges, soutinely orpass atata lines and seaz a
lesa appropriate candidate fop stags and local regulatisn
than praducta that do not. Morsover, "de~identificasiecn® of
buses may be zore likely to generase litigation shan acsion
on the othas produsta. Genegal Mocors and Insermasieonal
Harvestar, leading bus manufacsurers, Rave been active {n
litigation with EXA under she Noise Contrsol Act, and might
ba c¢concarned with the lack of protecticn Srom stats and
local ragulatiasng that would smault from *de~identilying”
buges. As netad earlisr, however, litigation far this rmasecn
would seem leag likely undas the mcdified approach discussed

above. 21/ ' . : -

PP

21/ Iz a latter to the Administratar dated October 12,

. 1981, General Motors urged that B2PA ®asuaspend indefinitsly
the premulgaticon of a final fadezal bus noise megulacien, ®
" arguing that such a ragulation is not warranted "ag thisz tize.*
&M did not specifisally raquest withdrawal of the preposal.
Tx ia unelaar whaotiier GM Belleves that the esgistenca of the
proeposed rule has seme chilling edfsct on atate and logal
segulation, oF whether it would support ®de=idantificatien®
of buses and withdrawal of the propesed zule. In any evens,
GM's concarns would appear to e addrazsed by remaving buses
Teom tha list of zajor noise gources texperarily, in that Buses
Jould be put back on the liat if cirsumstances warTanted and
there would e fo fadaral smgulatien in she incarzinx.
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. Garzmage trucks alsg present special cancsrms hecause final
segulacions for shis class of praoducts are already in efifmcs.
Teanperazy mzmoval of a product from the list of nmajor noise
soursas based en the argument that the federal govermmens is
canatrained £Ion procaeding with additional regulations as
this tinme cannot be used to suppor: revecation of a resqulasion
alzeady in placa. Acesrdingly, 12 the nodified approach is
pu:nued, qa::aga tzucks vill raqui:e sepa:ata t.'aaf_-:en:.

"". e

. Fohaible baae: znr nvaking tﬁn garbaga t-u:k ragu.laticns
.ﬂcluﬂ“ oo N . \? ‘.'.‘ ... .1. .

IEETI

. Canclnding uat £adn=a.l ragula:..nna are net
“foasible” for thesge products. See Section
6(a)({1l)(B). As notsd earlisr, eniorszzent of
the garbage truck rzgqulations has bBeen stayed
adoiniseratively, Thia atay was based in large
pars: on t8st burdens and technical prsblems EZA
racognized as stamming fIom the requisszent thas
qarbaga truck manufacturars verify the neise
lavels of the entirm product, including the
txuak chasais producsd by ¢thars. Given thesa
Problema, EPA aight develop a rmegrd showing
that federzl regulaticon is inf=asible for this
pastigular product.

* Concluding that the c¢ssts of federal regulations
arn sxcassive. See Secsion 6(z)(l). EPA's
analysis p:ajac:nd a 108 inczeaga in the cost of
the producs; past and praaent industsy eatizacas
agn ouch highes. The Administsator sight racongides
shase s=23t3 ia light of cuzzent econenis ¢onditions
and conclude they azra unrsmascnabla.

¢ Speeidentifying® gardage tricks (CNAC's alternative)
on . the bagis that they arz not 3 majer soursa
of nolaswe, baged on the lack of a nged for sfaticnal
aniformisy of sysatment under the intarprasatien
senticned previcusly. Alshough that intsrgratation
is cpen to questicn, the industzy, the Cauncil
o Eecznemic Adviascr:, and others have hean
voeal in eritigizing these ragulations, baged
in large pant on the argument that contxol of
V.. gazbage t=uck noize is Dest lefi to the state
and lecal gevermments, :.n::uqh cn:‘aws, puzcaaae

apoci.ﬂi:a:im,_mq ta J.m

. c=nclud1ng ghat the cur-nnt regula:‘cnn do net
esntain atandazda *raquisite to protegt tha
public health and welfare,* Sacsion 6(g)(1),
sincn the regulasions do not affscs ais brakes,
a large, intrugive noise event agsaociazed with
garbage collaction. OQnee the f£inal regulaszions
were off tie books, garbage sxucks could be
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ramovead Sram the liss of ::ajor feise scurcas
under one of the altarsnacives digsussed sazliar.

The Lizax :wo epeionsa appear mest promiaing, at preaent.
Hewaver, we recommand that CNAC and OGC staff consult furshar
o addreds the partisular problea of the garsage truck ragqula=-
tigns, ts asee if other options aexist for rsvoking them.
Initiation of acticn on other producia nged not awai: t::a

S e

cuf.cane of t.:nae dinc.:uiam. TR ,:. T T -

..

r:‘.nally, it sheuld be nazad ghat’ any effores ta rmvcke
the garbage truck ragulations likely will be graetced with
suppont and not protast, As neted above, the gariage szuck

-dndustry has argued vocifarsusly for elizinaticn af the

segulaticna, and atats and local gevermments have shewn an
ability to csntral thiz nolsza proklea thexsalves.

i+ geher Alssrmatives

., Therw arm fow aliornatives t£o taking acme act=ien to
funove products fzom the lise of major scuzcez of noise.
Qther than proceeding with ragulation, an aliscnative wish
its own legal rzizks is to continue the status cus of not
procseding with ragulationa for identisiad producsts. Aa
discuzsed eariier, the Adminigtrasor iz lesgally vulnerable
for falluze to promulgate rmgulationa. EPA would be un.‘.ikaly
to pravail in litigasion challenging a2 failure to promulgacs,
and the stoady deparsurs of ONAC staff will zake it inc=masingly

difficuls for EFA to comply with a judicial order to engaga

in rulemaking. Although no manufacturer 2as yet chcsen 20
peed ERA toward Segsion 6 rulsmaking, this esuld in pazs he
bazed on the chilling effags that existing ldancificaticns and
preopesals may bave on state and local regulationa. Staca

and local governments could chcesa to regulata the produc=s in
queaticn if it appears that EPA will not issue furthar regule
ationa.,: That posaibility could laad manufacturars to litigate
in faver of faderal rulemaking. : _

T=ae baest alternative fzom a legal passpective la to
sesk a lagislative sclution. Tha bills to amend the Act
currantly pending in Cangreas, hewever, would act f£zse¢ EPA
£zom all the ragulatesy ebligationa in questien, 22/ To
recady th2is, the Administration aight taks mors vigorsus
asticen ta ocbtain legislatisn conglatent with itz cursent

plana. In any event, beth tke tizing and tha c:m:nn: of any

: J.agialacive reliel arm uncartain 51: best. . - .. . .,

e gdieel ."!"'!t.-"'--"-‘r '-q. ‘. t“ﬂ- - .'-:'.-.--..- o -,
. P

22/ Pop o:ample, t!:a Eauae bill m:uld leava in place EPA's
obligationa to premulgate zagulations for transporzatian

noise scurcas identifiad as major scursas of noiae. This

would lsave a cnnc-auing obligation to progulgate the bus

regulaticon.
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A thizd alsamative would be to *"de~idansilfy* £he praducta
in questiocn based upon a rzevaluaticn of the healsh and
wallara eflegts juatifying idensificasion. Suca a reevaluasicn,
Bowaver, would probably raquires EPA to change the ambient
noize level it praviously identified as “requisises so protect
the public healsh and welfare with an adequats margin of
safoty.” 23/ Thia level, Ldn 55, vas based on extansive
health and welfars critaria, and served as the basis for
identifying products az major scurses of noise. Reoassasaing
that level would nacassitata raexamining the ceziteria and
davelsping tacknical data to suppert any nav csnclusicna.

A f£inal altermative, which would not requirs “de=
identificatian,® would be to £ind that federal rmgulations
ars not "rquiaites to protect the public healsh and welfazz.®
Section: 6{¢)(l). 24/ That iz, the Adaministrator night conclude
that the groweh of state and loeal prog=ama, discussed eazliar,
demongsrates that Sederal vegqulation i3 not ®zaguisise,® er
nacsssary. The priancipal problem with shis alussnasive ia
that it takea tha phrase ®raquisise %2 prossce the publi
health and welfars? cut of {3 stasutory contszt. The logieal
Purpcse of the phrase ia to dafine the Basia for determining
th& apprepriata noisze level of z standazd in a segulasion,
not whethaers a megulaticn is necsssary at all. Mersover,
the requiragment that a standard be baaed on "eritaria published
undar seciien 5" presents problema similar to the alsarmative
discusged eaxlier of "de~idensifying”® based en a rmassesszant
of the health and welfare effects, EHers, too, EPA would
likaly have to rmevaluats the [in 55 ambient ncise laevel, to
conelude that federal requlatien vas not raquisizs based on
those erxitaria.,

23/ ©Saecticn 6(¢)(l) zmquiras, inzer nlia, thas any
:nqul::icn for a proeduct identified aa a major source
¢f noise:

include a nolse emission standarzd which shall set
lioits cn noise emisaions fzem suck product and
shall Be a semandard whigh in the Administsutar'sg
judqment, based on crizaria published under section
5, is rmequisites to pratcect the public healsh and
. welfaze . - - o":;' “'.. ) ¢ .
24/ ‘Thig action vas takan under Sectisa 5(a)(2), whieh
== zaquired tho Admimigtmator tor . :

publish informaticn on the levels of anvirsnmental
ncisa the atsainment and zaintanance of wihich in
dafined azmas under varicus cenditcions are raguisiss
¢o protect the public healsh and welfars wish an
adegquatz narzin of safety.



Procadures

) 1L one of tha approaches to removing producss fzcm eche

list of najer noiza gcurses is implamensad, an isgue ia
v Rer it should be acesmplished thraugh notices-and-comment
2. .zaking. Although eazxliasr identifications wers zade
withceut those proceedurza, rulemaking would allew EPA &2
asseas tha depth of oppesitien to its plana, and could allow
the Agency S0 rsassess all or pars of those plans based on
the publis eommantzs., Mormover, public comment could belp -

¢ EPA strangthen the administrative racord in favor of she
.prapesal; e.g., by soligising csamenta from astata and leoezl
governoents on their abilizy to rmqulata sthe souzses I
gueatien. Ce e e N .

, Whather a raviswing cour: would conclude that EPA'a

. astisn conatitutes a ®*rule,” subject to notics-and-commant
requirszents, is act cartain., 28/ A cours 2ight be pore
: lixely ¢ conclude that notica=and=-comment tulamaking was
; saquired under ONAC'a plan than under the altarnative of

-
o > - -~

|28/ 8 D.S.8. §581(4) definea a "rula,* in rmslevant par:t, as

tie whols of & pazt of an agendy statamant of gensxal
ez particular applicabilisy and Zfusuze effesct
dasigned to implement, interpree, or preacribe law
o Pﬂlicy- . s & ’

ionie besad dafiniticn could be Tnad to encampass tke "da-
{ idantilficacion® procass. . : 3

] .

_ I2 EPA'S ac=icn 1a treatad as a "rule”® under tha Adminis~
‘ezative Proecaduzra Act, notiss=and-comgent proszdursa may be
jenitsed only i2 the Agency, *for geood cause finds . .

(¢hat notice and public procsdura therson ars ixpragticabls,
junnecessary, of contrasy to the public interest.® S U.S5.C.
‘9883 (B)(3)1(B). Ib& would ba difficult to maka such findings
far "da-identificaticn,* wvher? no emergancy suggesta stiaf
notica=and-cooment could not pracsde final rulamakiag., The
lagiglative histcory of tha APA zakas it clear that Congress
iptanded this excapticn to be construed nacrowly. The goed
‘sause aezceptieon ls to be invokad cnly wheza netics i3 "impoasi-
ble o manifasatly unnacessary,® or whatz "the exacution of
agency functicns weuld ke unmavoidably provented.® Legialative
Bistory of ths Admizistzative Procedurs Act, S. Pec. Ho.

248, 79th Cong. 24 Seaa. 348 (1347).

I —— -

r—



-15~-

temporary withdrawal from the list of major neise sources
based on national priorities. 26/ In any event, before
concluding that notice~and-comment rulemaking should be
followed for either approach, it should be considered whether
this might set an undesireable precedent for listing or
delisting actions under other programs.

A peossible alternative would be to publish a simple
*notice," rather than a notice of proposed rulemaking, setting
out BPA's intent to remove products from the list and inviting
commerit on the idea. Thig could satisfy the desire of
interested parties to participate in the process, would
still allew EPA to reassess its plan in lighet of the comments
received, and would not egtablish the precedent of following
full rulemaking procedures for such actions.

Another procedural issue is whether actions on the
various products should be accomplished through a single
notice, or by individual notices, Either approach could be
juatified legally. However, since the ratiocnale and recerd
supporting the rulemaking would have to provide appropriate
justifications for each product, and these justifications
could differ for the various products involved, a single
notice could be unwieldy., ©n the other hand, a single notice
would avoid some duplication of effort.,

Finally, either a combined notice or individual notices for
products for which proposed or final regulations currently
exist could propose simultanecgusly to withdraw those proposals
or regqulationa, and the f£inal notice{s) could both withdraw
the products from the list of major noise sources and withdraw
the proposals or regulations,

Conelusions

There are seriocus legal risks in "de-identifying" the
products in question as major sources of noise baged on the
growth of astate and local activity and the inappropriateness
of federal regulation. A somewhat more promising approach
would be to remove the products from the list of major noise

. sources temporarily, based on budgetary consatraints, national

priorities, and similar concerns, leaving open the possibility
of restoring products to the liast at an appropriate time.

26/ Under ONAC's plan, the permanent nature of the "de-
identifications” would tend to praclude interested

parties from obtaining changes in the results later.

Under the modified appreocach, interested parties could urge

EPA to restore a product to the list of major noise sources,

and could participate in the rulemaking proceedings that

would follow.
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Aside from acsually preomulgating regulations for the
producss identified, or sesking appropriate lagislative smlief,
fhere appears to be no availabla altesnative, including the

altarnative of taking ne action, that presents substantially
leas =iak.
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